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Secretariat, Srinagar-190 009 .... Respondent No.12
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Versus

1. Madhya Pradesh Power Management
Company Limited
Through its Managing Director
Shakti Bhawan, Vidyut Nagar,
Jabalpur — 482008 .... Respondent No.1

2. Maharashtra State Electricity
Distribution Company Ltd.
Through its Managing Director
Pradashgad, Bandra (East),
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Mumbai — 400051 .... Respondent No.2

Gujarat Urja Vikas Nigam Ltd.

Through its Managing Director

Sardar Patel Vidyut Bhawan,

Race Course Road, Vadodra-390 007 .... Respondent No.3

Chattisgarh State Power Distribution

Company Limited,

Through its Managing Director

P.O. Sundar Nagar, Danganiya,

Raipur — 492913 .... Respondent No.4

Electricity Department, Government of
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Through its Secretary

Government of Goa, Vidyut Bhawan,

Panaji, Goa — 403001 .... Respondent No.5

Electricity Department,
Through its Secretary
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Electricity Department,
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Counsel on record for the Respondent(s) : Ravi Sharma For Resl
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Through its Managing Director
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Through its Managing Director
Sardar Patel Vidyut Bhawan,
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Through its Managing Director
Back Side Srinivasa Kalyana,
Mandapam Tiruchhanur Road,
Kesavayana Gunta,
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Respondent No.2
Telangana State Northern Power
Distribution Company Limited
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Power Distribution Company Ltd.)
Through its Managing Director
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Respondent No.3
Telangana State Southern Power
Distribution Company Limited
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Through its Managing Director
Mint Compound, Corporate Office
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Respondent No.4
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Limited
Through its Managing Director
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Respondent No.5
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Ltd.
Through its Managing Director,
Paradigm Plaza, A.B. Shetty Circle,
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Respondent No.6
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Through its Managing Director,
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Ltd.

Through its Managing Director
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Through its Managing Director
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JUDGMENT

PER HON’'BLE MR. JUSTICE RAMESH RANGANATHAN, CHAIRPERSON

l. INTRODUCTION:

The appeals, which form part of the present batch, were filed by the
Appellant- M/s NTPC Ltd. They are (i) Appeal No. 304 of 2016 challenging
the Order of the CERC in Petition No. 291/GT/2014 dated 23.08.2016,
with respect to the Appellant’'s Rihand Super Thermal Power Station
Stage-1; (ii) Appeal No. 171 of 2017 challenging the order of the CERC in
Petition No. 319/GT/2014 dated 22.03.2017, with respect to its Feroze
Gandhi Unchahar TPS, Stage -1, (iii) Appeal No. 96 of 2017 challenging
the Order of the CERC in Petition No. 292/GT/2014 dated 24.01.2017,
with respect to its Ramagundam Super Thermal Power Station Stage | &
II; (iv) Appeal No. 139 of 2017 challenging the Order of the CERC in
Petition No. 338/GT/2014 dated 24.02.2017, with respect to its
Vindhyachal Super Thermal Power Plant Stage-I; (v) Appeal No. 140 of
2017 challenging the Order of the CERC in Petition No. 323/GT/2014
dated 24.02.2017, with respect to its Korba Thermal Power Station Stage
| & II; and (vi) Appeal No. 159 of 2017 challenging the Order of the CERC
in Petition No. 316/GT/2014 dated 10.03.2017, with respect to its Farakka
Super Thermal Power Station Stage | & II.

Appeal No. 304 of 2016 has been filed by M/s. NTPC Ltd (Formerly
National Thermal Power Corporation Ltd), a generating company owned
and controlled by the Central Government, against the Order passed by
the Central Electricity Regulatory Commission dated 23.08.2016,
rejecting the petition filed by them against the Uttar Pradesh Power Corp.
Ltd (“UPPCL” for short) and others, under Section 79(1)(a) of the
Electricity Act, 2003. In the petition filed by them before the CERC, the
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Appellant had sought approval of the tariff of Rihand Super Thermal
Power Station, Stage-I (2 x 500 MW) for the period 2014-19 in accordance
with the CERC Tariff Regulations, 2014. Rihand STPS, Stage-I, one of
the generating stations owned by the Appellant, has a total capacity of
1000 MW comprising two units of 500 MW each. The COD of Unit-l was
01.01.1990, and Unit Il was 01.01.1991. By the Order, impugned in this
Appeal, the CERC disallowed the following expenditure incurred by the
Appellanti.e: (i) Ash Slurry Pump House; (ii) 1% raising of Mithini Ash Dyke
Lagoon-I; (iii) 2" raising of Central Ash Dyke Lagoon-I; (iv) 2" raising of
Central Ash Dyke Lagoon-2; (v) 1% raising of Mithini Ash Dyke Lagoon-2;
(vi) 3" raising of Central Ash Dyke Lagoon-2; (vii) Modification of Electro
Static Precipitator, Stage-I, and (viii) Fire Detection & Protection System,
Stage-l. The Additional Capital Expenditure incurred by NTPC was
disallowed by the CERC holding that the Appellant had already been
compensated by way of the Special Allowance prescribed under
Regulation 16 of the CERC Tariff Regulations, 2014.

Appeal No. 171 of 2017 is filed by M/s. NTPC Ltd against the order
of the CERC dated 22.03.2017. The Appellant had filed the petition before
the CERC, against the Uttar Pradesh Power Corp. Ltd. ("UPPCL” for
short) and others, seeking approval of the tariff of Feroze Gandhi
Unchahar Thermal Power Station, Stage- | (420 MW) for the period
from1.4.2014 to 31.3.2019 in accordance with the CERC Tariff
Regulations, 2014. Unchahar TPS, Stage-l, one of the generating stations
owned by the Appellant, has a total capacity of 420 MW and comprises of
two units of 210 MW each. The generating station was taken over by the
Appellant from the erstwhile UPRUVNL on 13.02.1992. Unit | of Unchahar
TPS, Stage-l achieved its COD on 21.11.1988, and Unit Il on 22.03.1989.
By the impugned Order, the CERC disallowed the following expenditure
incurred by the Appellant ie (i) Inert gas system for CCR (central control
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room) and CER (Central Equipment Room); (ii) Online Monitoring for CO>
in Flue Gas; (iii) Fire Fighting system for Stacker, Reclaimer | and Il in
CHP and Main Plant; and (iv) Modification of ESPs. The CERC disallowed
the Special Capital Expenditure, claimed by the Appellant as having been
incurred on account of a ‘Change in Law’, holding that they had already
been compensated by way of the Special Allowance under Regulation 16
of the CERC Tariff Regulations, 2014.

Appeal No. 159 of 2017 is filed by M/s. NTPC Ltd against the order
passed by the CERC dated 10.03.2017. The said order was passed in a
petition filed by the Appellant, against the West Bengal State Electricity
Distribution Company Limited (“WBSEDCL” for short), seeking approval
of the tariff of Farakka Super Thermal Power Station, Stage-l & Il (1600
MW) for the period 2014-19 in accordance with the CERC Tariff
Regulations, 2014. The Farakka Super Thermal Power Station, Stage |
and I, with a total capacity of 1600 MW, comprises of three units of 200
MW each and two units of 500 MW each. The electricity generated
therefrom is supplied to Respondent Nos. 1 to 17 herein. By the Order,
impugned in this Appeal, the CERC disallowed the following expenditure
incurred by the Appellant ie (i) 4th Raising of Nishindra Ash Dyke | & II;
(i) Starter dyke of Nishindra Lagoon-lil; (iii) Inert Gas Fire Extinguishing
System; (iv) Dry Ash Extraction System; (v) Renovation of Electro Static
Precipitator (ESP); and (vi) Replacement of Wooden and Cast Iron
Sleepers of Merry Go Round [MGR]. The CERC disallowed the Additional
Capital Expenditure incurred by the appellant, which they claimed was on
account of a ‘Change in Law’, holding that they had already been
compensated by way of the Special Allowance prescribed under
Regulation 16 of the Tariff Regulations, 2014. The question which mainly
arises for consideration in this Appeal is whether the Additional Capital
Expenditure incurred by the Appellant in view of the ‘Change in Law’ that
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had occurred in the recent past, and the expenditure incurred towards the
works relating to raising of the Ash Dyke could be claimed under
Regulation 14, or whether it could only be compensated under Regulation
16 of the CERC Tariff Regulations, 2014.

Appeal No. 96 of 2017 has been filed by M/s. NTPC Ltd against the
Order passed by the CERC dated 24.01.2017, rejecting the petition filed
by them against the AP Eastern Power Distribution Company Ltd
(“APEPDCL” for short) and others, seeking approval of the tariff of
Ramagundam Super Thermal Power Station Stage-l & II (3X200 MW
+3X500MW), for the period 2014-19 in accordance with the CERC Tariff
Regulations,2014. The Ramagundam Super Thermal Power Station,
Stage | & Il, with a total capacity of 2100 MW, comprises 6 units, three
units of 200 MW each and three units of 500 MW each. The electricity
generated from the Ramagundam STPS Stage I-Il is supplied to
Respondents Nos. 1 to 13 herein. By the Orders, impugned in these
Appeals, the CERC disallowed the following expenditure incurred by the
Appellant i.e. (i) Ash Dyke/ash pond related works, (i) N2 Dyke
strengthening, (iii) Earth covers for Ash Dyke, (iv) Halon replacement, (v)
DAES Online CO2, (vi) SOX, (vii) NOX Analyzer, (viii) Mulsifyre System
for transformers and cable galleries, (ixX) MVW system for CHP, (x)
Railway Wagons, and (xi) Online Effluent Analyzer. The CERC disallowed
the Additional Capital Expenditure, claimed by the Appellant under
Clauses (ii), (iii), (iv) and (x) of Regulation 14(3), mainly on the ground that
they had already been compensated by way of the Special Allowance
under Regulation 16 of the CERC Tariff Regulations, 2014.

Appeal No. 139 of 2017 has been filed by M/s. NTPC Ltd aggrieved
by the Order passed by the CERC dated 24.02.2017 rejecting their
petition. In the petition filed by them against the Madhya Pradesh Power
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Management Company Limited (“MPPMCL” for short) and others, the
Appellant sought approval of the tariff of Vindhyachal Super Thermal
Power Station, Stage-I (1260 MW) for the period 2014-19 in accordance
with the CERC Tariff Regulations,2014. The Vindhyachal Stage |, with a
total capacity of 1260 MW, comprises of 6 units of 210 MW each. The
electricity generated from the Vindhyachal Stage-l is supplied to
Respondents No. 1 to 7 herein. By the Order, impugned in this Appeal,
the CERC disallowed the following expenditure incurred by the Appellant
l.e. (i) Near Zero Discharge of Water, (i) Continuous Emission Monitoring
System, (iii) Replacement of Halon System, (iv) installation of CCTV
Surveillance System, and (v) Augmentation of existing fire fighting system.
The CERC disallowed the Capital Expenditure, claimed by the Appellant
as having been incurred on account of a ‘Change in Law’, holding that the
appellant had already been compensated by way of the Special Allowance

under Regulation 16 of the Tariff Regulations, 2014.

Appeal No. 140 of 2017 has been filed by M/s. NTPC Ltd against
the Order passed by the CERC dated 24.02.2017, rejecting their petition.
In their petition filed against the Madhya Pradesh Power Management
Company Limited (“MPPMCL” for short) and others, the Appellant sought
approval of the tariff of the Korba Station, Stage | and Il for the period
2014-19 in accordance with the CERC Tariff Regulations,2014. The
Korba Super Thermal Power Station, Stage | & Il, with a capacity of 2100
MW, consists of 3 units of 200 MW each and 3 units of 500 MW each. The
electricity generated from the Korba Station is supplied to Respondents
No. 1 to 7 herein. By the Order, impugned in this Appeal, the CERC
disallowed the following expenditure incurred by the Appellanti.e. (i) ESP
modification works, (i) Halon Replacement, and (iii) Ash Dyke Related
works. The CERC disallowed the Special Capital Expenditure, claimed
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by the Appellant as having been incurred on account of a ‘Change in Law’,
holding that the appellant had already been compensated by way of the

Special Allowance under Regulation 16 of the Tariff Regulations, 2014.
Il. PLEADINGS:

As the issues, which arise for consideration in these batch of
appeals, are largely common, we see no reason to burden this judgement
with the pleadings in all the six Appeals. It would, in our view, suffice if the
pleadings in Appeal No. 304 of 2016 are alone noted.

In Appeal No. 304 of 2016, the CERC determined the tariff of Rihand
Super Thermal Power Station Stage-1 (2x500 MW) in accordance with the
Central Electricity Regulatory Commission (Terms and Conditions of
Tariff) Regulations, 2014 (hereinafter referred to as the ‘2014
Regulations’). The appellant alleges that the CERC erred in disallowing
the additional capitalization claimed by them in respect of the following: (i)
Ash Slurry Pump House; (ii) 1% raising of Mithini Ash Dyke Lagoon-I; (iii)
2" raising of Central Ash Dyke Lagoon-I; (iv) 2" raising of Central Ash
Dyke Lagoon-2; (v) 1% raising of Mithini Ash Dyke Lagoon-2; (vi) 3" raising
of Central Ash Dyke Lagoon-2; (vii) Modification of Electro Static
Precipitator, Stage-I; and (viii) Fire Detection & Protection System, Stage-
I. The case of both the appellant and the respondent, with respect to these

claims, are summarized below.
A. CASE OF THE APPELLANT:

The Appellant, a Generating Company within the meaning of
Section 2 (28) of the Electricity Act, 2003 (herein referred to as “the Act”),
has power stations/projects at different regions and places in the country.

Rihand STPS, Stage-l, one of the generating stations owned by the
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Appellant, has a total capacity of 1000 MW comprising two units of 500
MW each; and, while the COD of Unit | was 01.01.1990, the COD of Unit
Il was 01.01.1991. The tariff, for sale of Electricity by the Appellant, is
regulated by the CERC. The present Appeal is filed challenging the
legality and validity of the Order passed by the CERC, in Petition
N0.291/GT/2014 dated 23.08.2016, in relation to the Rihand Super
Thermal Power Station Stage-1.

In the Impugned Order, the CERC, after interpreting certain
provisions of the 2014 Regulations, disallowed the Additional Capital
Expenditure to be incurred by the Appellant on the Rihand STPS, Stage-
[, holding that the said expenditure is covered under the Special
Allowance for coal based/lignite fired Thermal Generating Stations as
provided under Regulation 16 of the 2014 Regulations.

According to the Appellant, the CERC failed to appreciate that the
Projected Additional Capital Expenditure sought was on the ground of
‘Change in Law’ events, as contemplated under Regulation 14 of the 2014
Regulations, that had occurred in the recent past, and works related to the
raising of Ash Dyke; such capitalization had nothing to do with R&M works
required for extending the life of the plant beyond 25 years as
contemplated under the Special Allowance determined under the 2014
Tariff Regulations; and the Impugned Order is in contravention of the Tariff
Policy and the various notifications issued by the Government of India
promoting generation from power plants which have attained the age of
25 years.

In this Appeal, the disallowance of the following items of Additional
Capitalization is being questioned: -(a) Ash Related Works: - (i) Works
related to Ash Slurry Pump House; (ii) 1% raising of Mithini Ash Dyke
Lagoon-I; (i) 2" raising of Central Ash Dyke Lagoon — [; (iv) 2" raising of
Central Ash Dyke Lagoon- 2; (v) 1% raising of Mithini Ash Dyke Lagoon 2;
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and (vi) 3" raising of Central Ash Dyke Lagoon 2; (b) Change in Law
related works:- (i) Fire Detection & Protection System, St-1 (in CHP
Area);and (ii) Modification of Electro Static Precipitator, Stage- 1

With respect to Ash slurry house, the CERC, in the Impugned Order
dated 23.08.2016, observed that the appellant had claimed a projected
additional capital expenditure of ¥72.00 lakh in 2014-15 towards
installation of Ash slurry pump contending that the work related to
augmentation of Ash slurry pump house in order to pump bottom ash
slurry and fly ash slurry from the common ash slurry sump to the central
and Mathini Ash Dyke area for continuous disposal of ash slurry in order
to ensure no overflow of Ash slurry from the sump; the respondents had
contended that no details had been submitted of the proposed life
extension for the projected additional capital expenditure at the end/after
the useful life of the plant, the said work was not a deferred work relating
to ash or ash handling system, and should be disallowed.

The CERC had then referred to Regulation 27(7) of 2014 Tariff
Regulations, and observed that the appellant had claimed projected
additional capital expenditure during the fag end of completion of useful
life of 25 years, and had not provided any justification or proposal for life
extension of the project; in terms of Regulation 15 of the 2014 Tariff
Regulations, they had the liberty to approach the Commission with a
comprehensive scheme of R&M for extension of life of the generating
station; however, the appellant had opted for “Special Allowance” from the
year 2015-16 in order to meet the requirement of expenses including R&M
beyond the useful life of the generating station; in this background, they
were not inclined to allow the projected additional capital expenditure of
¥72.00 lakh claimed in 2014-15; and the appellant should meet the
expenses from the “Special Allowance” permitted to the generating station
for 2014-2015.
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With regards Ash dyke raising, the appellant, in the petition filed
before the CERC, claimed a projected capital expenditure of ¥980.00
lakhs for thelst raising of Mathini Ash Dyke Lagoon-I, ¥560.00 lakhs for
the 2nd raising of Central Ash Dyke Lagoon-I in 2015-16, ¥560.00 lakhs
for the 2nd raising of Central Ash Dyke Lagoon-2 and Rs.1000.00 lakhs
for the 1st raising of Mathini Ash Dyke Lagoon-2 in 2017-18, and ¥600.00
lakhs for the 3rd raising of Central Ash Dyke Lagoon-2 in 2018-19; in
justification, they submitted that these works had already been approved
by the CERC vide order in Petition No. 176/GT/2013 dated 15.5.2014; the
work was required to be executed for optimum utilization of land for land
disposal, conservation of forest/cultivating land, and compliance with the
directions of statuary bodies; by order in Petition No. 176/GT/2013 dated
15.5.2014, the CERC had approved the projected additional capital
expenditure of ¥789.91 lakhs in 2012-13 for the 1st raising of Mathini Ash
Dyke Lagoon-l, and in Petition No. 317/GT/2014 no additional capital
expenditure was incurred/claimed for the same; on the other hand, the
respondents had submitted that, though the plant was completing its
useful life in 2015-16, details of the proposed life extension of the
generating station, for the capital expenditure at the end/after of the useful
life, had not been submitted; the appellant had claimed “Special
Allowance” from 2014-15 onwards in terms of the 2014 Tariff Regulations;
and,, hence, they were not entitled for the projected additional capital
expenditure.

The Appellant submits that, on this issue, the CERC had opined that
the generating station would be completing its useful life of 25 years
during the year 2015-16; the expenditure for Ash Dyke works were to
facilitate operation of the plant after the useful life of 25 years, and for the
extended period of operation; the appellant was at liberty to approach the
CERC with a comprehensive scheme of R&M for extension of life of the
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generating station; the appellant had opted for the “Special Allowance" in
order to meet the requirement of expenses including R&M beyond the
useful life of the generating station; and, in this background, they were not
inclined to allow the projected additional capital expenditure against the
Ash Dyke work.

On the issue of Modification of ESP of Stage-I as a Change in law, it
Is stated that the appellant had claimed a total projected additional capital
expenditure of ¥5840.00 lakhs in 2015-16 and ¥5840.00 lakh in 2016-17,
towards modification of ESP of Stage-I, to achieve the emission level of
100 mg/Nm3 specified by the Uttar Pradesh Pollution Control Board, vide
letter dated 17.2.2011 under Regulation 14(3)(ii)) of the 2014 Tariff
Regulations; in its previous order in Petition No. 261/2009 dated 7.6.2012,
a sum of 13,000 lakhs was approved by the CERC for the same; the
appellant did not claim any expenditure towards ESP in Petition
176/GT/2013 and, considering the timelines in the contract and the
requirement of shutdowns, capitalization of the expenditure would stretch
beyond 2013-14 and would continue till the year 2015-16; the respondent
had contended that neither details regarding the proposed life extension
for the expenditure at the end of /after the useful life of the plant, nor
documentary evidence relating to “change in law” had been submitted; the
appellant had claimed Special allowance from 2015-16 onwards in term
of the 2014 Tariff Regulations; hence, they were not entitled for the
projected additional capital expenditure; in response, the appellant had
submitted that the modification of ESP Stage-1 was not in the nature of
R&M as provided under the 2014 Tariff Regulations, and the work was
event based to be undertaken to fulfil statutory requirements.

The appellant states that, on this issue, the CERC opined that the
projected additional capital expenditure claimed for modification of ESP,
after expiry of useful life of 25 years of the generating station, was in the
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nature of R&M; the appellant had opted for Special Allowance for meeting
expenditure including R&M, beyond the useful life of the generating
station during the period 2014-19; since they were allowed Special
Allowance in terms of Regulation 16 of the 2014 Tariff Regulations for the
period 2014-19, to meet expenditure including R&M beyond the useful life
of the generating station, the projected additional capital expenditure of
%11,680.00 lakhs (%5840.00 lakhs in 2015-16 and ¥5840.00 lakhs in 2016-
17) was being disallowed; and the appellant may meet the expenditure
from the Special Allowance allowed to the generating station.

The appellant states that, with regards fire detection & protection
system in Stage- |, they had claimed projected additional capital
expenditure of ¥400.00 lakh in 2014-15 towards the modification of Fire
detection & Protection system in Stage- |, under Regulation 14(3)(ii)) &
14(3)(iii) of the 2014 Tariff Regulations; they had submitted that, in terms
of the Central Electricity Authority (Technical Standards for construction
of Electrical Plants and Electric Lines) Regulation, 2010, major works such
as (i) Installation of Medium Velocity Water Spray system for coal
conveyers, crusher house, cable galleries, stacker reclaimer of CHP; (ii)
Installation of analogue addressable type fire detection and alarm system;
(ii) Installation of fire hydrants, were essentially required to prevent fire
break out; augmentation of fire protection system of Stacker Reclaimer
area, and conveyers, was essentially required to prevent any catastrophic
damage in case fire breaks out in CHP, as existence of coal in CHP area
makes it vulnerable to fire hazard, and mobile fire protection equipment
may not be able to control the spread of fire; and they had claimed
capitalisation of augmentation of Fire protection system under Regulation
14(3)(iii) of the 2014 Tariff Regulations; the Respondent had stated that
details of the proposed life extension, for the expenditure at the end/after
of the useful life, had not been submitted by the appellant; Regulation
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12(5) of the Central Electricity Authority Regulations, 2010 provided the
technical standards for construction of electrical plants; and, as the
generating station was already a constructed plant, the said regulation
was not applicable in this case.

The Appellant submits that the CERC had opined that the projected
additional capital expenditure claimed towards augmentation of Fire
fighting system, in CHP, Cable galleries, Conveyers etc, were based on
the CEA Regulations, 2010; the appellant had not established that
augmentation of the fire fighting system was due to any change in law; a
proper and well equipped fire fighting system was required in any thermal
power generating station, even prior to the notification of the CEA
Regulation 2010 prescribing safety standards; hence, it could not be
contended that the change in law was on account of the CEA Regulations
2010; even otherwise, the appellant had not indicated how safety
standards, under the CEA Regulations, was a change in law which
prompted the expenditure under this head; the appellant had not
established existence of any change in law which justified the expenditure
towards augmentation of fire fighting systems; they were not inclined to
allow the projected additional capital expenditure of ¥400.00 lakhs
claimed under this head for 2015-16; and this expenditure may be met
from the Special Allowance granted to the generating station.

The Appellant submits that, in effect, no projected additional capital
expenditure had been allowed for the period 2014-19 in respect of the
aforesaid claims; the impugned Order does not interpret the true import
of Regulation 14(3) of the 2014 Tariff Regulations; it incorrectly assumes
that Regulation 14(3) and Regulation 16 of the 2014 Tariff Regulations
are not mutually exclusive; and it ignores that the Appellant had, in the
instant case, already submitted that the Additional Capital Expenditure,
projected to be incurred during the fag end of the Station, would not extend
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the life of the Station, as life extension of the Station depended on
extension of the life of all plant equipment simultaneously, or at least BTG
works.

The Appellant submits that Regulation 14(3) of the 2014 Tariff
Regulations operates independent of Regulation 16, and it would suffice
to demonstrate that Capital Expenditure is being increased not for the
purpose of R&M ie for increasing the life of the project; the Appellant had
specifically stated that the subject expenditure was necessitated either
due to a change in law or compliance of any existing law, or improvement
of safety of plant or other capital expenditure which had either been
previously allowed, or such expenditure was not related to R&M for life
extension of the Plant; and these claims were summarily rejected since
the Appellant was claiming Special Allowance under Regulation 16.

According to the appellant, the interpretation placed by the CERC on
the Regulations was erroneous; If the aim of the 2014 Tariff Regulations
was to combine Additional Capitalisation under Regulation 14, with the
special allowance given under Regulation 16, then a proviso would have
been inserted either in Regulation 14(3) or Regulation 16, making them
subject to each other; in its Regulations, the CERC has carved out various
exceptions when it felt that a dispensation ought not lead to duplicity; for
example — the 2" Proviso to Regulation 14(3) states that all expenditure,
other than those mentioned under Regulation 14(3)(i) to (iv) in case of
coal/ lignite based station, shall be met out of compensation allowance;
the 3" Proviso to Regulation 14(3) provides that if an expense is claimed
under R&M then the same cannot be claimed as Additional Capitalization;
this is consistent with the case of the Appellant as the Additional
Capitalization sought is over and above the Special Allowance or R&M,
and hence needs to be compensated additionally; the conclusion of the
CERC that, since the Appellant was availing Special Allowance, it was not
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entitled to Additional Capitalization under Regulation 14(3), is contrary to
its Regulations itself; this issue, though raised by the Appellant in Appeal
No. 61 of 2015, was dismissed by this Tribunal in its Judgment dated
29.04.2016 against which the Appellant has preferred a Civil Appeal
before the Supreme Court; the grounds urged in the present appeal were
not considered by this Tribunal in the earlier Judgment as Additional
Capital Expenditure, claimed therein, was for a period in which the same
was not capitalized; this Tribunal, while passing the Judgment, simply
observed that expenditure on ESP can be claimed under Regulation 10
of CERC 2009 Regulations; and the finding of the CERC is also contrary
to the Judgment of the Supreme Court, in LIC v. D.J. Bahadur, (1981) 1
SCC 315, wherein the legal maxim generalia specialibus non derogant
was applied.

The appellant states that the finding of the CERC that the Additional
Capital Expenditure in relation to Modification of ESP of Stage -1, which
is an admitted ‘Change in Law or compliance of existing law’ event, does
not fall within Regulation 14(3) but can be compensated in terms of
Regulation 16 of the 2014 Tariff Regulations is erroneous; the capital
expenditure on account of Electro Static Precipitators, claimed by
Appellant under Regulation 14(3)(ii), i.e. under the head "Change in Law
or compliance of existing law’, is admissible, as such expenditure had
become necessary on account of statutory requirements; as the claim is
admissible under the specific Regulation i.e Regulation 14(3)(ii) of the
2014 Tariff Regulations, it cannot be said to form part of the Special
Allowance under Regulation 16, especially when an exception to
Regulation 14(3)(ii) has been carved out in the proviso; the Regulation
relating to Special Allowance is as an alternative for determination of the
capital expenditure to be allowed on Renovation and Modernization for
the purpose of extension of life beyond the useful life of the generating
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station or unit thereof; it is independent of Regulation 14(3)(ii)) which
relates to Change in Law or compliance of existing law; Regulation 14
(3)(ii) does not restrict application of Change in law either during the useful
life of the generating station or after Renovation and Modernization;
accordingly, if anything needs to be incurred by way of capital expenditure
on account of the changed directions of law at any time, the same is
admissible towards additional capitalization under this specific
Regulation; and Regulation 14(3)(ii) applies to the entire period after the
cutoff date, including during and after Renovation and Modernization of
the plant/unit for extending the useful life as it is applicable for the works
undertaken and claimed due to fulfillment of the statutory requirement.

The Appellant states that the capital expenditure, on Electro Static
Precipitators, was allowed by the CERC in the order in Petition No
261/2009 dated 7.6.2012 for the 2009-14 period; based on this order
dated 7.6.2012, i.e. only after regulatory certainty on the claim of Electro
Static Precipitators being allowed in tariff, the Appellant went ahead and
initiated the process of ESP modification; the CERC cannot therefore, at
a later stage, reconsider issues already decided in their own previous
order, as this would create uncertainty in servicing capital expenditure
incurred on the basis of the prior approval and regulatory certainty; and
the Tariff Policy, as amended in 2016, also warrants that expenditure
incurred due to “Change in Law” events must be passed on to the
beneficiaries.

The appellant states that the Additional Capital Expenditure, in
relation to Fire Detection & Protection system in Stage -1, is a ‘Change in
Law or compliance of existing law’ event; it is also required for Safety &
Security of the Station; the CERC erred in holding that it does not fall
within Regulation 14(3), but can be compensated in terms of Regulation
16 of the 2014 Tariff Regulations; the appellant conducted an internal fire
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safety audit and decided that, in order to improve the overall safety of the
plant, it would comply with existing provisions of the Central Electricity
Authority (Technical Standards for Construction of Electric Plants and
Electric Lines) Regulations 2010 as the guiding document, the only
available statutory document specific to power plants in this regard;
augmentation of fire protection system, of the Stacker Reclaimer area and
conveyers, is essentially required to prevent any catastrophic damage in
case fire breaks out in the Coal Handling Plant (CHP), as existence of coal
in CHP area makes it vulnerable to fire hazard, and mobile fire protection
equipment may not be able to control the spread of fire; considering the
safety of the Plant & Equipment, and as O&M of personnel was the utmost
priority, it was decided to align the firefighting system of the Appellant’s
plants as per the CEA Regulations; the CERC rejected this claim on the
ground that sufficient reasons had not been provided for such
augmentation, and it should be met from the Special Allowance; the works
relating to Fire Detection and Protection System was carried out in line
with Regulation 12(5) of the 2010 CEA Regulations which required
thermal generating stations to be equipped with comprehensive/
automatic fire detection, alarm and fire protection system; in rejecting this
claim, the CERC concluded that the 2010 CEA Regulations cannot be
said to be a Change-in-law; and the CERC failed to consider the other
part of Regulation 14(3)(ii), i.e. compliance of any existing law, which, in
the present case, is the 2010 CEA Regulations.

The Appellant states that the works, relating to Modification of ESPs,
were being carried out to comply with the emission norms of 100 mg/Nm3
as per the statutory direction of the Uttar Pradesh Pollution Control Board
(UPPCB); these works were undertaken based on the directions and
notifications of the respective statutory bodies, which could not have been
envisaged before hand; such expenses are, therefore, not covered under
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the normative Special Allowance under Regulation 16 of the 2014 Tariff
Regulations; the Ministry of Environment, Forest and Climate change,
vide Gazette notification dated 7.12.2015, amended various norms for
Thermal Power Plants; to comply with them, several works were required
to be carried out incurring substantial expenditure; the Tariff Regulations
do not envisage such unforeseen expenses being incurred under Special
Allowance as these expenditure would not be known before hand,;
Regulation 14(3)(ii) does not restrict application of Change in law only up
to the useful life of the generating stations; it is applicable, even after its
useful life, till the units are in service; if any expenditure needs to be
incurred by way of capital expenditure, in compliance with the directions
of statutory bodies at any point of time, they should be admissible as
additional capitalization under Regulation 14(3) of the 2014 Tariff
Regulations; the National Perspective Plan, notified by the Central
Electricity Authority dealing with renovation, modernization and life
extension of thermal power stations (valid up to 2016-17), provides that
the cost of Life Extension & Upgradation works (LE&U) shall not exceed
50% of the EPC cost of a new generating unit of indigenous origin (BHEL);
if the LE&U works are limited to BTG, the cost ceiling shall be restricted
to 50% of the new BTG unit only; accordingly, the Special allowance
granted in lieu of Renovation & Modernization, namely an amount of Rs
7.5 lakhs/ MW/ year, is not sufficient to meet the expenditure required for
the Boiler Turbine Generator (BTG); by way of illustration, in the case of
the recently commissioned Rihand Generating Station (2x500 MW) of
NTPC, the Boiler Turbine Generator (BTG) cost works out to
approximately Rs 2.4 to 2.7 Crores/ MW, and 50% thereof amounts to Rs
1.20 to Rs 1.35 Cr./ MW, the aforesaid Plan envisages allowance of Rs
1.20 to 1.35 Cr./ MW towards Renovation & Modernization of Boiler
Turbine Generator (BTG) works alone; and, even assuming Renovation &
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Modernization of Boiler Turbine Generator (BTG) results in a life extension
of 10 years, the meagre special allowance of Rs 1 Cr./ MW (considering
Rs 7.5 Lakh/ MW/ year for 10 years with the escalation of 6.35%) does
not even compensate for the Rs 1.20 Cr to 1.35 Cr./MW required for the

BTG works alone.

The appellant states that, in the Impugned Order, the CERC failed
to deal with the issue as to how execution of works, like Ash Dyke or Ash
Handling System, on account of a change in Law or compliance of any
existing law, can be linked to the special allowance granted to a
generating station; for example if a Station, which is granted a Special
Allowance of Rs 100 Cr (for a 5 year period), is required to incur
expenditure of even Rs 100 Crores during the same control period in
compliance with a notified Statute, it will not be in a position to carry out
any of the R&M works, ash related works or comply with any other
unforeseen changes in law events; in terms of the 2014 Tariff Regulations,
the R&M for a station can be claimed either on actual basis as per
Regulation 15, or in lieu thereof special allowance can be claimed at
Rs.7.50 lakhs/MW/year under Regulation 16; in case, actual R&M
expenditure is claimed under Regulation 15, then any change in law which
Is unforeseen and occurs in view of any statutory notification should be
separately allowed as per the Regulations as the same has to be serviced
in tariff, which is also in line with the Tariff Policy; if a generator chooses
to avail Special Allowance under Regulation 16, which is in lieu of
Regulation 15, the same analogy is applicable and, any unforeseen
expenditure on account of change in law, should be serviced in tariff;
therefore the special allowance, as claimed by the appellant under
Regulation 16, is merely a substitute for the cost allowed under

Regulation 15, and has no correlation with future unforeseen expenditure;
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Regulation 14 is not subject to either Regulation 15 or Regulation 16 as
both are independent and mutually exclusive; while Regulation 15 or 16
are in the alternative, the expenditure incurred towards events under
Regulation 14, like change in law, safety and security and ash related
expenditure etc, are in addition to the expenditure allowed under
Regulations 15 or 16, as they cannot be foreseen before hand; and, from
the aforesaid illustration, it is evident that the available Special Allowance,
even if accumulated over 10 years, is insufficient to carry out even the
R&M works of Boiler, Turbine & Generator, and there is no way that the
generator can absorb these unforeseen future expenses and the
expenditure on ash related works which are recurring and continuous in

nature.

The appellant states that the CERC erred in holding that the
Additional Capital Expenditure, incurred in relation to Ash Dyke Raising/
Ash slurry pump house, does not fall within Regulation 14(3) but can be
compensated only under Regulation 16 of the 2014 Tariff Regulations; the
expenditure for 1%t raising of Mithini Ash Dyke, Lagoon-lI had been
specifically allowed by the CERC, by its order in Petition No. 176/GT/2013
dated 15.05.2014, with respect to Rihand STPS, Stage-I; it defies reason
that the same expenditure should be disallowed for a subsequent control
period; the National Electricity Policy requires regulatory certainty to be
maintained in the electricity sector; once additional capitalization has been
allowed for a specific period, it cannot be disallowed for a subsequent
period; for the same tariff component, the CERC cannot apply two
opposite provisions without assigning cogent reasons; and the CERC
failed to consider the submission of Appellant that the Additional Capital
Expenditure, projected to be incurred during the fag end of the Station,

would not extend the life of the Station, as life extension of the Station
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depends on extension of the life of all equipment of the plant

simultaneously, or at least BTG works, which is not the case herein.

The appellant submits that, by disallowing Additional Capital
Expenditure claimed by the Appellant in relation to various Change in Law
events, the CERC has brought about a situation where the Appellant will
be eventually forced to shut down the plant, which is not in the larger
interest of the consumers, and is also against the mandate of the Tariff
Policy and the Gol Natifications; as per Government of India Notification
dated 16" July 2015, the appellant’s coal based Power Stations, that
complete 25 years, should be used for bundling with solar capacity being
established by the Appellant as part of the Government of India’s (‘Gol’)
plans for enhancing renewable energy generation in the country; the
Notification also prescribes that the PPA for Solar Capacity, to be bundled
with the Appellant’s Coal based power stations completing 25 years, will
be for the next 25 years, and would be reviewed after 15 years depending
upon the condition of the coal based power stations; the Gol Policy also
envisages that Coal based power Stations, completing 25 years, can have
a further useful life of at least 15 years; and the said notification has been
iIssued to give thrust to power plants which have attained the life of 25
years, for the reason that the tariff of such plants is highly competitive vis-
a-vis plants presently supplying to beneficiaries.

The appellant submits that the Government of India, vide its
Notification dated 17™ July 2015, has already allocated 85% (1700 MW)
of power from Singrauli STPS of the Appellant, which has completed 25
years, for bundling with Solar power of 3000 MW capacity; these
notifications make it clear that the Act and the Policy mandate that their
debt free power plant is given impetus to continue supplying power to all

beneficiaries as the cost of generation from these power plants are much
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lower compared to other generating projects; the Appellant’s power plant
has already completed 25 years; as it is a fully depreciated plant, the cost
of power supplied therefrom stands reduced; the Fixed charges and
Energy charges of power supplied from the Appellant’s power plant is Rs.
0.84/Kwh and Rs. 1.6/Kwh respectively, which is amongst the cheapest
power available in the country; these power plants, with very low tariff and
completely depreciated assets, should be allowed to operate in an
efficient manner to be able to continue generating power for the overall
benefit of the consumers; the 2016 Tariff Policy also prescribes that the
benefit of reduced tariff of power plants, whose assets have been fully
depreciated, should remain available to consumers; even if the entire
Additional Capitalization is allowed, as sought by the Appellant, the
capacity charge would only increase by Rs. 0.04 Per Unit, which still
makes the cost of power generation from the Appellant's Power Plant
highly competitive vis-a-vis other plants operating and supplying to the
same beneficiaries; as opposed thereto, the replacement cost of 1000
MW Station is approx Rs.5500 Cr, and its Fixed Charges today would be
approx Rs 2.00/Kwh; the beneficiary should get the advantage of the
depreciated assets; therefore, the Appellant’'s power plant, being a
depreciated asset with very low tariff, should not be forced to shut down;
the additional capitalization, sought by the Appellant with respect to
various change in law events, should be allowed for the plant to continue
generating power so that the beneficiaries and consumers can take
advantage of the depreciated assets and reduced tariff; and coal based
power plants, that complete useful life of 25 years, should not be shut
down, and must be put to optimum utilization for the benefit of the
consumers/ beneficiaries.

The Appellant states that the various additional Capital Expenditure
incurred by it squarely falls within Regulation 14(3) i.e. Additional
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Capitalization, and not Regulation 16 which essentially deals with Special
Allowance for Coal fired Thermal Generating Stations; with respect to Ash
Slurry Pump House and Ash Dyke Raising, they had submitted that the
CERC had after prudence check, vide its Order in Petition No.
176/GT/2013 dated 15.05.2014, allowed similar capitalization of
expenditure for Rihand St-1 in respect of raising of Central Ash Dyke and
raising of Mithini Ash Dyke as per Regulation 9(2)(iii) of Tariff Regulations,
2009; the expenditure incurred for ash related works is essential for
compliance with the statutory requirement of ensuring that the ash dyke
area is not flooded; capitalization on account of raising of Ash Dyke is
admissible under the 2014 Tariff Regulations; raising of Ash Dyke, instead
of creating an Ash Dyke of full capacity at once, is a gradual development
of the asset; development of the compete Ash Dyke in stages, through
raising, is to the benefit of beneficiaries; these ash related works are
required for smooth and efficient operation of the plant even after the
useful life of the station, and have no impact individually on the overall life
of the Station; the special Allowance under Regulation 16 of the Tariff
Regulations, 2014 is for Renovation and Modernization, and not for capital
expenditure necessitated for other reasons falling under Regulation 14,
such as Change in Law, Ash related schemes; and, therefore, Special
Allowances under Regulation 16 and Add cap carried out under
Regulation 14 can co-exist.

On Modification of ESP Stage-l, the appellant states that works,
such as Modification of Electro-Static Precipitators (ESPs), are
undertaken to comply with the statutory directions of the Uttar Pradesh
State Pollution Control Board’s letter dated 17.02.2011 which stipulates
the need to achieve the emission level to 100 mg/Nm3; these works are

event based, and cannot be envisaged before hand; and the capital
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expenditure, to meet the requirement under change in law, is admissible
irrespective of the life of the plant.

On Fire Detection & Protection System St-1, the appellant submits
that, during the fire safety audit, the Central Electricity Authority (Technical
Standards for Construction of Electric Plants and Electric Lines)
Regulations 2010, the only available statutory document specific to power
plants, was followed as the guiding document; safety of the Plant &
Equipment and O&M of personnel, being of the utmost priority, it was
decided to align fire-fighting system of NTPC plants as per the CEA
Regulations; augmentation of fire protection system of Stacker Reclaimer
area and conveyers is essential to prevent catastrophic damage in case
fire breaks out in the CHP; existence of coal in the CHP area makes it
vulnerable to fire hazard, and mobile fire protection equipment may not be
able to control the spread of fire.

The appellant states that the expenditure of 1% raising of Maithini
Ash dyke, Lagoon-lI had been previously approved by the CERC in its
order in Petition No. 176/GT/2013 dated 15.05.2014 in respect of Rihand
STPS, Stage-l; the expenditure in relation to flooding of surrounding
areas, due to overflowing of ash from Ash Dyke, is in violation of the
statutory orders of the Ministry of Environment & Forest, and necessitates
compliance; for optimum utilization of land for ash disposal & conservation
of forest/cultivating land, raising of Ash Dyke is carried out gradually
instead of creating it at once; front loading of tariff is avoided thereby; the
said capital expenditure is required to be incurred for smooth operation of
the plant, and does not individually impact the overall life of the plant; the
special Allowance under Regulation 16 does not envisage capital
expenditure necessitated under Regulation 14; works carried out for
compliance with statutory requirement is not in the nature of R&M for
which special allowance is granted in the Tariff Regulations; change in
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Law has to be complied with, irrespective of the life of the project;
therefore, the capital expenditure to meet the requirement of change in
Law would be admissible irrespective of the life of the plant; the special
allowance allowed by the CERC, in lieu of R&M, is insufficient to meet the
expenditure required for R&M of BTG works alone; and the obligation to
record reasons, and pass a speaking order, has been emphasized by the
Supreme Court in S.N Mukherjee vs. Union of India (1990) 4 SCC 594,
and this Tribunal in M/s Jayshree Chemicals Limited vs. OERC & Anr
(Judgment in Appeal No. 190 of 2005 dated 04.04.2006).

B. CASE OF THE RESPONDENT:

The Respondent submits that the Appellant had claimed additional
capital expenditure of Rs. 72 lakhs for works related to augmentation of
‘Ash Slurry Pump House’, during 2014-15, under Regulation 14(3)(iv) of
the 2014 Tariff Regulations; the claim under this regulation can be made
only if it is ‘Deferred works related to ash pond or ash handling system in
the original scope of work’; as the proposed work was for augmentation
of ‘Ash Slurry Pump House’, it did not fall under Regulation 14(3)(iv); the
CERC therefore examined the issue for the purposes of R&M as the claim
was made during the fag end of the ‘useful life’ of the generating station;
it was noted that the Appellant had not filed details of the proposal for
R&M under Regulation 15 of the 2014 Tariff regulations, and they had
exercised the option to claim ‘Special Allowance’ under Regulation 16 of
the 2014 Tariff regulations; thus, the claim was not permissible under
R&M works; the Appellant has not stated why they waited for 24 years to
complete the deferred work, in case the work proposed was contained in
the original scope of the project or why the deferred works for execution
were not detailed in the petition as per the proviso to Regulation 14(1) of

the Tariff Regulations, 2014; a similar proviso is also contained in
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Regulation 9(1) of the 2009 Tariff Regulations; the claim of the Appellant
Is without any basis; the Appellant has claimed and was allowed Rs. 1000
lakhs during 2014-15 as ‘Compensation Allowance’ under Regulation 17
of the 2014 Tariff Regulations to meet expenses on new assets of a capital
nature which are not admissible under Regulation 14 of the 2014 Tariff
Regulations; and the claim is liable to be rejected.

It is submitted, on behalf of the Respondent, that the Appellant has
claimed additional capital expenditure on ‘Ash Dyke Works’, during FY
2015-16, 2017-18 and 2018-19, under Regulation 14(3)(iv) of the 2014
Tariff Regulations, in respect of the following: (i) 1% raising of Mithini Ash
Dyke Lagoon-I; (ii) 2" raising of Central Ash Dyke Lagoon-I; (i) 2" raising
of Central Ash Dyke Lagoon-2; (iv) 1% raising of Mithini Ash Dyke Lagoon-
2; and (v) 3" raising of Central Ash Dyke Lagoon-2; the Appellant
contends that the ‘Special Allowance’, under Regulation 16 of the 2014
Tariff Regulations, is norm based, and they are also entitled for additional
capitalization under the ‘Deferred works relating to ash pond or ash
handling system’ as provided in Regulation 14(3)(iv) of the 2014 Tariff
Regulations; the ‘Special Allowance’ is provided only for Coal based
/Lignite fired thermal generating stations on completion of their ‘Useful
Life’ of 25 years as they undergo Renovation & Modernization (R&M)
under Regulation 15 of the 2014 Tariff Regulations, in accordance with
the procedure prescribed therein; all capital expenses are taken care in
R&M for the purpose of extension of life beyond the originally recognized
useful life for the purpose of tariff; the generating company is also allowed
option either to avail R&M or opt for ‘Special Allowance’ as compensation
for meeting the requirement of expenses, including R&M beyond the
useful life of the generating station; a generating company, on exercising
the option to avail ‘Special Allowance’, is not entitled for any further claim

for expenses including R&M; their contention that they can avail ‘Special
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Allowance’ and additional capitalization under Regulation 14(3)(iv) of the
2014 Tariff Regulations, 2014 is a claim for double benefit; the provision
for ‘Special Allowance’ was introduced, for the first time, in Regulation 10
of the Central Electricity Regulatory Commission (Terms and Conditions
of Tariff) Regulations, 2009 (hereinafter referred to as the ‘2009
Regulations’) for the tariff period 2009-14; this provision was further
carried over to the tariff period 2014-19 under Regulation 16 of the 2014
Tariff Regulations; during the tariff period 2009-14, the appellant had
contended, before this Tribunal, that they are entitled for additional
capitalization under ‘Deferred works relating to ash pond or ash handling
system’ as provided in Regulation 9(2)(iii) of the 2009 Tariff Regulations,
and for ‘Special Allowance’ under Regulation 10 of the 2009 Tariff
Regulations, as the Singrauli STPS was also completing 25 years of
useful life during the tariff period; and this Tribunal examined the issue,
interpreted the relevant regulations, and dismissed the contention by its
judgment in Appeal Nos. 129 of 2012 and batch. According to the
Respondents, as the issue raised in the present Appeal is covered by the
afore-said judgment, the Appellant’s contention is liable to be rejected.

It is submitted, on behalf of the Respondent, that the Appellant had
projected Additional Capital expenditure, amounting to Rs.5840 lakhs
during 2015-16 and Rs.5840 lakhs during 2016-17, towards modification
of ESP of stage-l under ‘Change in Law or compliance of any existing law’,
as provided in Regulation 14(3)(ii) of the 2014 Tariff Regulations;
Additional Capitalization was claimed after expiry of the useful life of 25
years of the generating station; on completion of the useful life of 25 years,
the Appellant’'s generating plant is only entitled for Renovation &
Modernization (R&M) under Regulation 16 of the 2014 Tariff Regulations;
the Appellant has not sought capitalization under R&M works as per
Regulation 15 of the 2014 Tariff Regulations, but had opted for ‘Special
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Allowance’ in respect of Rihand STPS, Stage-I; in a similar manner during
the tariff period 2009-14, the Appellant had, in Appeal No. 232 of 2012 in
respect of Singrauli STPS, sought Renovation and Retrofitting of ESP
amounting Rs. 10,000 lakhs under ‘Change in Law’ as provided in
Regulation 9(2)(ii) of the 2009 Tariff Regulations; the CERC had rejected
this claim, as they had claimed ‘Special Allowance’ under Regulation 10
of the 2009 Tariff Regulations, as Singrauli STPS of the Appellant had
completed 25 years of useful life during the tariff period; and this Tribunal
examined the issue, interpreted the relevant regulations and rejected the
contention by its judgment in Appeal Nos. 129 of 2012 and batch dated
12" May, 2015. According to the Respondent, the issue raised in the
present Appeal is covered by the above judgment; and the contention of
the Appellant on the issue is therefore liable to be rejected.

It is submitted, on behalf of the Respondent, that the Appellant had
projected Additional Capital expenditure of Rs.400 lakhs during 2015-16
towards augmentation of Fire Fighting System under ‘Change in Law or
compliance of any existing law’ under Regulation 14(3)(ii) & 14(3)(iii) of
the 2014 Tariff Regulations; projecting the said expense, under two
clauses of the 2014 Tariff Regulations, would show that the Appellant is,
itself, not certain under which clause the projected expenses can be
claimed; augmentation of Fire Fighting System is proposed and projected
as Additional Capitalization, under higher security and safety of the plant
on the advice/directions of appropriate Government Agencies or statutory
authorities responsible for national security/internal security as provided
in Regulation 14(3)(iii) of the 2014 Tariff Regulations; the projected
additional expenditure is not permissible as the Appellant is already
claiming ‘Special allowance’ on completion of its useful life of 25 years;
this issue is also covered by the above referred judgment of this Tribunal;

and the Appellant’s claim is liable to be rejected.
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It is submitted, on behalf of the Respondents, that the contention of
the Appellant that Regulation 14(3)(ii)) does not restrict application of
‘Change in Law’ only up to the useful life, is misconceived; it is clear from
Regulation 16 of the 2014 Tariff Regulations that ‘Special Allowance’ is a
compensation for meeting the requirement of expenses including R&M;
no further expenses are permissible under Regulation 14(3) to thermal
power stations; this issue has also been considered by this Tribunal in its
judgment in Appeal Nos. 129 of 2012 and batch dated 12" May, 2015; the
2014 Tariff Regulations contain provisions which are generally in pari
materia with the provisions of the 2009 Tariff Regulations as regards
‘Special Allowance’, ‘Compensatory Allowance’ and Additional
capitalization; and the contention of the Appellant is without basis and is
liable to be rejected.

It is submitted, on behalf of the Respondents, that the Appellant has
been allowed ‘Special Allowance’ amounting to Rs. 31,086.52 lakhs,
under Regulation 16 of the 2014 Tariff Regulations, to meet expenses
including R&M during the tariff period 2014-19; the ‘Special Allowance’ is
norm based; by claiming ‘Special Allowance’, and also additional
capitalization, the Appellant is seeking double benefit which is
impermissible; the ‘Special Allowance’, under Regulation 16 of the 2014
Tariff Regulations, is available only in respect of coal based / Lignite fired
thermal power stations, and is not extended to other type of generating
stations; the ‘Compensation Allowance’, mentioned in Regulation 17 of
the 2014 Regulations, is also available only in respect of coal based /
Lignite fired thermal power stations; and the Appeal as filed is devoid of
merits, and is liable to be dismissed.

C. REJOINDER:
It is submitted, on behalf of the appellant, that the expenditure on

ash related work is essential to comply with the statutory requirement of
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the ash dyke area not flooding, and is permissible under the 2014 Tariff
Regulations; instead of creating Ash Dyke of full capacity at once, raising
of Ash Dyke is a gradual development of the asset; development of the
complete Ash Dyke in stages is beneficial; ash related works are required
for smooth and efficient operation of the plant, even after the useful life of
the station, and individually have no impact on the overall life of the
station; if, as contended by the Respondent, the aim of the 2014
Regulations is to combine Additional Capital expenditure under
Regulation 14 with the Special Allowance under Regulation 16, then a
proviso would have been inserted either in Regulation 14(3) or Regulation
16 making them subject to each other; the Regulations themselves carve
out various exceptions wherever it felt that a dispensation ought not lead
to duplicity; for example — Regulation 14 (3) read with the 2nd Proviso
states that all other expenditure, other than those mentioned under
Regulations 14(3)(i) to (iv) in case of coal/ lignite based stations, shall be
met out of compensation allowance; similarly, as mentioned in sub clause
(1) of the Regulation 17, the compensation allowance, under Regulation
17 of the 2014 Regulations, is given to meet expenditure on new assets
which are specifically not given under Regulation 14; the Appellant had
clearly mentioned that the Additional Capitalization was over and above
the Special Allowance or R&M, and hence needs to be compensated
additionally; the Additional Capital Expenditure, projected to be incurred
during the fag end of the Station, will not extend the life of the Station, as
the life extension of the Station depends on extension of life of all plant
equipment simultaneously or at least BTG works, which is not the case;
the order of this Tribunal, in Appeal No0.129 of 2012 dated 12.05.2015, is
distinguishable on facts; three circumstances are listed where additional

capitalization can be granted, out of which one is when there is deferred
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work relating to ash pond or ash handling system; and deferred
capitalization of ash related work is directly applicable in the present case.

On the contention of the Respondent that modification of ESP Stage-
1 can be claimed as special allowance under Regulation 16, and not under
Regulation 14(3)(ii), and this claim was rejected by this Tribunal in Appeal
No. 232 of 2012, it is submitted, on behalf of the appellant, that the Ministry
of Environment, Forest and Climate change, vide Gazette notification
dated 7.12.2015, has amended various norms for Thermal Power Plant
for which several works are required to be carried out with substantial
expenses; while framing Tariff Regulations, the CERC has not envisaged
such unforeseen expenses under Special Allowance; the claim is
admissible under Regulation 14(3)(ii) of the 2014 Tariff Regulations, and
cannot therefore be said to form part of the Special Allowance under
Regulation 16, especially when an exception for Regulation 14(3)(ii) has
been carved out in the proviso; Regulation 14(3)(ii)) does not restrict
application of Change in law either during the useful life of the generating
stations or after Renovation and Modernization; accordingly, if anything
needs to be incurred by way of capital expenditure on account of the
changed directions of law at any time, the same is admissible towards
additional capitalization under Regulation 14(3)(ii) which applies to the
entire period after the cut-off date, including during and after Renovation
and Modernization of the plant/unit as it is applicable for works undertaken
and claimed due to fulfilment of statutory requirements; the projected
capitalization on Electro Static Precipitators was allowed by the CERC, in
its order in Petition No 261/2009 dated 7.6.2012, for the 2009-14 period;
it is after the regulatory certainty, of the claim of Electro Static Precipitators
having been allowed in the tariff by the CERC, that the Appellant went
ahead and initiated the process of ESP modification; therefore, CERC
cannot, at a later stage, reconsider issues already decided in their
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previous order as it creates regulatory uncertainty; the order of this
Tribunal, in Appeal No. 232 of 2012, is distinguishable on facts and law;
and the additional capitalization, sought in the present proceedings, is
under Regulation 14(3)(ii) of the 2014 Regulations, and is independent of
the Special Allowance provided under Regulation 16 of the 2014
Regulations.

With regards the claim that fire detection and protection system in
Stage | falls under Regulation 14(3)(ii) & (iii) of the 2014 Regulations, it is
submitted on behalf of the appellant that the CERC erred in failing to
consider the other part of the Regulation 14(3)(ii), i.e. “compliance of any
existing law”, which, in the present case, was the CEA Regulations; works
related to Fire Detection and Protection System was carried out in line
with the mandate of Regulation 12(5) of the 2010 CEA Regulations which
requires thermal generating stations to be equipped with
comprehensive/automatic fire detection, alarm and fire protection system;
the works carried out by them, in augmentation of firefighting system, are
in line with the mandate of the CEA Regulations, and these systems were
not in existence earlier as per the internal safety audit; the previous
position was altered vide notification of the 2010 CEA Regulations;
Regulation 12(5)(f)(iii) of the 2010 CEA Regulations mandated every
thermal power plant to be equipped with comprehensive/automatic fire
detection, alarm and fire protection system; the 2010 CEA Regulations
are in the nature of delegated legislation, and must be compulsorily
complied with; and since installation of fire detection and protection
system was mandated by the 2010 CEA Regulations, with regards higher
security and safety of the plant, the Appellant had claimed the expenditure
under Regulation 14(3)(ii) as well as 14(3)(iii).

It is submitted, on behalf of the appellant, that, if the aim of the 2014
Regulations was to combine Additional Capital Expenditure under
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Regulation 14 with the Special Allowance under Regulation 16, then a
proviso would have been inserted either in Regulation 14(3) or Regulation
16 making them subject to each other; Regulation 14(3) of the 2014 Tariff
Regulations operates in a field independent of Regulation 16, as long as
the Appellant can demonstrate that the Capital Expenditure is being
claimed not for the purpose of R&M or for increasing the life of the project;
the Appellant had pointed out that the expenditure had been necessitated
either out of change in law or compliance of any existing law, or for
improvement of safety of plant or other capital expenditure which had
been either previously allowed or such expenditure which were not related
to R&M for life extension of the Plant; mindful of the difference between
capitalization on account of change in law/compliance of existing law, and
Special Allowance given to a Thermal Power Plant, the 2014 Tariff
Regulations has considered it as two separate subject matter, and has
made separate provisions for it; Regulation 14(3) provides for Additional
Capitalization on account of Change in Law, compliance of existing law,
expenses qua security and safety of the plant, and deferred work relating
to ash pond or ash handling system incurred by the generator after the
cut-off date; Regulation 16, on the other hand, provides for Special
Allowance to a Thermal Power Plant for the purpose of Renovation and
Modernization beyond the useful life of the plant; both these Regulations
are independent of, and do not interfere, with each other; the legal maxim,
generalia specialibus non derogant, is squarely applicable; each
enactment must be construed in that respect according to its own subject-
matter and its own terms; Regulation 14(3) does not specifically state that
the capital expenditure under the said Regulation is provided only till the
useful life of the plant i.e., 25 years; it merely states that the ‘capital
expenditure incurred by the generator, after the cut-off date, may be
admitted by the commission, subject to prudence check; it is clear that
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there is no restriction imposed qua applicability of Regulation 14(3)
beyond the useful life of the plant; when a proviso has been consciously
inserted to exclude applicability of any other provision of the Regulations,
and as the expenditure is squarely covered under Regulation 14(3), it
must be implied that such expenditure to be incurred by the generator,
gua Additional capitalization as envisaged under Regulation 14(3)(i) to
(iv), will neither fall under Special Allowance nor under Compensation
Allowance; the 2" proviso is in the nature of an express prohibition; it is
well settled principle of interpretation that what is expressed makes, and
what is implied is excluded ‘Expressum Facit Cessare Tacitum’; when
a statute prescribes a particular way of doing something, it is implied that
such is the only way that something can be done; positive words,
specifying the way in which something may be done, may have the
negative effect of preventing that thing being done in any other way;
therefore, in such a situation when capital expenditure on account of
Change in Law, compliance of existing law, security and safety of plant
and deferred work relating to ash pond or ash handling system have been
specifically provided under Regulation 14(3), it must be implied that
neither Compensation Allowance nor Special Allowance cover such
expenditure; the Appellant’s power plant has already completed 25 years;
it is therefore a depreciated plant reducing the cost of power supplied
therefrom; the Fixed charges and Energy charges of power supplied from
the Appellant’s power plant is Rs. 0.84/Kwh and Rs. 1.3/Kwh respectively,
which is amongst the cheapest power available in the country; such a
power plant, with a very low tariff and depreciated assets, must be allowed
to operate in an efficient manner to be able to continue generating power
for the overall benefit of consumers; the Tariff Policy, 2016 also prescribes
that the benefit of reduced tariff of power plants, whose assets have been

fully depreciated, should remain available to consumers; even if the entire
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Additional Capitalization is allowed, as sought by Appellant, the Capacity
charge would only increase by Rs. 0.04 Per Unit which still makes the cost
of power generation from the Appellant’'s Power Plant highly competitive
vis-a-vis other plants operating and supplying to the same beneficiaries;
if the change in law claims are disallowed, it would then force the
Appellant’'s power plant to shut down; such a construction should be
avoided and a purposive or harmonious interpretation of the 2014 Tariff
Regulations with the provisions of the Electricity Act, 2003, should be
adopted; the order of this Tribunal, in Appeal No0.129 of 2012 dated
12.05.2015, are distinguishable, from the present case, on facts; and
several contentions, urged in the present case, were not addressed in the
aforesaid appeal.

The appellant submits that the contention of the Respondents that
the special allowance of Rs.31,086 Lakhs, under Regulation 16, would
take care of Additional capitalisation, and the appellant cannot be allowed
double benefit in the garb of additional capitalisation under Regulation
14(3), is not tenable; the additional capital expenditure, to be incurred by
the Appellant on account of Change in Law, security and safety of the
plant and deferred work relating to ash pond or ash handling system, are
independent of the Special Allowance given to the Appellant under
Regulation 16; the 2014 Tariff Regulations provide that R&M for a station
can be claimed either on actual basis as per Regulation 15 or as Special
Allowance at Rs.7.50 lakh/MW/year under Regulation 16; in case, actual
R&M expenditure is claimed under Regulation 15, then any change in law
which is unforeseen, and occurs by virtue of any statutory notification by
any Govt. Instrumentality, is separately allowable as per the Regulations,
as it has to be serviced in the tariff which is also in line with the Tariff
Policy; if the generator chooses to avail Special Allowance under
Regulation 16, which is in lieu of Regulation 15, the same analogy is
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applicable and any unforeseen expenditure, on account of change in law,
has to be serviced in tariff; therefore, the Special Allowance as claimed by
the appellant under Regulation 16 is just a substitute for the cost allowed
under Regulation 15 with no correlation with future unforeseen
expenditure; Regulation 14 is not subject to either Regulation 15 or
Regulation 16, as both are independent and mutually exclusive; hence,
the events under Regulation 14, like change in law, safety and security
and ash related expenditure etc, are in addition to the expenditure allowed
under Regulation 15 or 16 as they cannot be comprehended before hand,;
and similarly compensation allowance, under Regulation 17 of the 2014
Regulations, is an allowance given to meet the expenditure on new assets
which are specifically not given under Regulation 14, as mentioned under
sub clause (1) of Regulation 17.

While generally denying the contents of the Reply, filed by the
Respondents para-wise, the appellant denies that disallowance of
additional capitalization for ash slurry pump house, raising of ash dykes,
modification of Electro Static Precipitator Stage-I and Fire Detection &
Protection System Stage-| is justified, and contends that the CERC
wrongly disallowed the said additional capitalization based on a
misconceived application of the 2014 Tariff Regulations, ignoring the
relevant facts placed on record by the Appellant; and these regulations
show that the special allowance and compensation allowance have no
bearing on additional capitalization under Regulation 14 of the 2014 Tariff

Regulations.

(). APPEAL WISE DETAILS OF CLAIMS AND THE RELEVANT
REGULATIONS:

(a).CLAIMS IN APPEAL NO. 304 OF 2016:-
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In Appeal No.304 of 2016, the appellant’s claims are as follows: (1)
Fire Detection & Protection System St-1 (CHP Area) under Regulation
14(3)(iii) towards “Any expenses to be incurred on account of need for
higher security and safety of the plant as advised or directed by
appropriate Government Agencies or statutory authorities responsible for
national security/internal security”; (2) modification of Electrostatic
Precipitator Stage -1 under Regulation 14(3)(ii) towards “Change in Law
or compliance of any existing law”; (3) Work related to Ash Slurry Pump
House under Regulation 14(3)(iv) towards “Deferred works relating to
Ash Pond and Ash Handling System in the original scope of work”; (4) 15
Raising of Mithini Ash Dyke Lagoon —I under Regulation 14(3)(iv)
towards “Deferred works relating to Ash Pond and Ash Handling System
in the original scope of work”; (5) 2" Raising of Central Ash Dyke Lagoon
-lunder Regulation 14(3)(iv) towards “Deferred works relating to Ash
Pond and Ash Handling System in the original scope of work”; (6) 2"
Raising of Central Ash Dyke Lagoon -2 under Regulation 14(3)(iv)
towards “Deferred works relating to Ash Pond and Ash Handling System
in the original scope of work”; (7) 1% Raising of Mithini Ash Dyke Lagoon
-2 under Regulation 14(3)(iv) towards “Deferred works relating to Ash
Pond and Ash Handling System in the original scope of work”; and (8) 3™
Raising of Central Ash Dyke Lagoon -2 under Regulation 14(3)(iv)
towards “Deferred works relating to Ash Pond and Ash Handling System

in the original scope of work”.

(b). CLAIMS IN APPEAL NO. 171 OF 2017:-
In Appeal No. 171 OF 2017, the appellant’s claims are as follows:

(1) Inert gas System for Central Control Room and Control Equipment
Room under Regulation 14(3)(ii) towards “Change in Law or compliance

of any existing law”; (2) Online Monitoring System for Co2 in Flue Gas
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under Regulation 14(3)(ii) towards “Change in Law or compliance of any
existing law”; (3) Fire Fighting System for Stacker, Reclaimer | and Il in
CHP and Main Plant under Regulation 14(3)(iii) towards “Any expenses
to be incurred on account of need for higher security and safety of the
plant as advised or directed by appropriate Government Agencies or
statutory authorities responsible for national security/internal security”;
and (4) Modification of ESPs under Regulation 14(3)(ii)) towards “Any
expenses to be incurred on account of need for higher security and safety
of the plant as advised or directed by appropriate Government Agencies

or statutory authorities responsible for national security/internal security”.

(c). CLAIMS IN APPEAL NO. 96 OF 2017:-

In Appeal No. 96 of 2017, the appellant’s claims are as follows: (1)
Ash Dyke/ash related works (Rs 18.47 crores), N2 Dyke Strengthening
Works (Rs 6.50 crores), and Earth Cover for Ash Dyke (Rs 6 Cr.) under

Regulation 14 (3) (iv) towards “Deferred works relating to Ash Pond and

Ash Handling System in the original scope of work”; (2) Dry Ash Extraction
System (DAES) (Rs 17.95 Cr.) under Regulation 14(3)(ii) towards
“Change in Law or compliance of any existing law”; (3) CO2, Sox, NOX
Analyzer (Rs 1.67 crores), and Online Effluent Analyzer (Rs 0.40 Cr.),
under Regulation 14(3)(ii) towards “Change in Law or compliance of any
existing law”; (4) Halon Replacement (Rs 13.57 Cr.) under Regulation 14
(3)(ii) towards “Change in Law or compliance of any existing law”; (5)
Mulsifier System for transformers and cable galleries (Rs 6 Cr.) under
Regulation 14(3)(ii) & (iii) towards “Change in Law or compliance of any
existing law” and “Any expenses to be incurred on account of need for
higher security and safety of the plant as advised or directed by
appropriate Government Agencies or statutory authorities responsible for

national security/internal security”; (6) Medium Velocity Water (MVW)
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spray system for various coal conveyers of the Coal Handling Plant (Rs.
6.90 Cr.) under Regulation 14(3)(ii) & (iii) towards “Change in Law or
compliance of any existing law” and “Any expenses to be incurred on
account of need for higher security and safety of the plant as advised or
directed by appropriate Government Agencies or statutory authorities
responsible for national security/internal security”; and (7) Railway
Wagons (Rs. 2.25 Cr.) under Regulation 14(3)(X) towards “Any capital
expenditure found justified after prudence check necessitated on account
of modifications required or done in fuel receiving system arising due to
non-materialisation of coal supply corresponding to full coal linkage in
respect of thermal generating station as a result of circumstances not

within the control of the generation station”.

(d). CLAIMS IN APPEAL NO. 139 OF 2017:-
In Appeal No. 139 of 2017, the appellant’s claims are as follows: (1)

Near Zero Discharge of Water (Rs. 10 Cr.) towards “Change in Law or
compliance of any existing law” under Regulation 14(3)(ii); (2) Continuous
Emission Monitoring (CEMS) System (Rs. 1.10 Cr.) towards “Change in
Law or compliance of any existing law” under Regulation 14(3)(ii); (3)
Replacement of Halon system (Rs. 7 Cr.) towards “Change in Law or
compliance of any existing law” under Regulation 14(3)(ii); (4) CCTV
Surveillance (Rs. 13 Cr.) towards “Any expenses to be incurred on
account of need for higher security and safety of the plant as advised or
directed by appropriate Government Agencies or statutory authorities
responsible for national security/internal security” under Regulation 14(3)
(ii); and (5) Augmentation of existing fire-fighting system (Rs. 8.5 Cr.)
towards “Any expenses to be incurred on account of need for higher

security and safety of the plant as advised or directed by appropriate
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Government Agencies or statutory authorities responsible for national

security/internal security” under Regulation 14(3)(iii).

(e). CLAIMS IN APPEAL NO. 140 OF 2017:-
In Appeal No. 140 of 2017, the appellant’s claims are as follows:
(1) Modification of Electrostatic Precipitator (ESP) (Rs. 268 Cr.) towards

“Change in Law or compliance of any existing law” under Regulation 14
(3)(i1); (2) Ash Dyke Related Works (Rs. 893.92 Crores) under Regulation
14(3)(iv) towards “Deferred works relating to Ash Pond and Ash Handling
System in the original scope of work”; and (3) Replacement of halon
system (Rs. 7.9 Cr.) under Regulation 14(3)(ii) towards “Change in Law

or compliance of any existing law”.

(f). CLAIMS IN APPEAL NO. 159 OF 2017:-

In Appeal No. 159 of 2017, the appellant’s claims are as follows: (1)
4" Raising of Nishindra Ash dyke | & Il (Rs. 10.58 Cr under Regulation 14
(3)(iv) towards “Deferred works relating to Ash Pond and Ash Handling

System in the original scope of work”; (2) Starter dyke of Nishindra Lagoon
— IIl (Rs. 44.47 Cr.) under Regulation 14(3)(iv) towards “Deferred works
relating to Ash Pond and Ash Handling System in the original scope of
work”; (3) Inert gas fire extinguishing system (Rs. 7.27 Cr.) under
Regulation 14(3)(ii) towards “Change in Law or compliance of any existing
law”; (4) Dry Ash Extraction System (Rs 97.19 Cr.) under Regulation 14
(3)(i)) towards “Change in Law or compliance of any existing law”; (5)
Modification of Electro Static Precipitator (ESP) (Rs 97.54 Cr) under
Regulation 14(3)(ii) towards “Change in Law or compliance of any existing
law”
49.41 Cr.) under Regulation 14(3)(ii) & (iii) towards “Change in Law or

compliance of any existing law” and “Any expenses to be incurred on

; and (6) Replacement of wooden and cast iron sleepers of MGR (Rs
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account of need for higher security and safety of the plant as advised or
directed by appropriate Government Agencies or statutory authorities

responsible for national security/internal security”.

[ll. IMPUGNED ORDER: ITS CONTENTS:

Petition No. 291/GT/2014 was filed, by the appellant before the
CERC, seeking approval of tariff of Rihand Super Thermal Power
Station Stage-I (2x500 MW) for the period from1.4.2014 to 31.3.2019

in accordance with the provisions of the 2014 Regulations.

In its Order dated 23.08.2016, (which is under challenge in
Appeal No. 304 of 2016), the CERC observed that Clause 3 of
Regulation 9 of the 2014 Tariff Regulations provides that the Capital
cost of an existing project shall include the following: (a) the capital
cost admitted by the Commission prior to 1.4.2014 duly trued up
by excluding liability, if any, as on 1.4.2014; (b) additional
capitalization and de-capitalization for the respective year of tariff as
determined inaccordance with Regulation 14; and (c) expenditure on
account of renovation and modernisation as admitted by the
Commission in accordance with Regulation 15. On the issue of
Actual/ Projected Additional Capital Expenditure during 2014-19, the
CERC took note of Regulation 14(3) of the 2014 Tariff Regulations,
its ten clauses, and its three provisos, and then noted the break-up of
the projected additional capital expenditure claimed by the appellant
during 2014-19.

The CERC then proceeded to discuss the projected additional
capital expenditure claimed by the appellant. With regards the
projected additional capital expenditure towards installation of Ash
slurry pump house, the CERC referred to Regulation 27(7) of the
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2014 Regulations, and observed that the appellant had claimed
projected additional capital expenditure during the fag end of the
completion of useful life of 25 years, and had not provided any
justification or proposal for life extension of the project; in terms of
Regulation 16 of the 2014 Regulations, the appellant had the liberty
to approach the Commission with a comprehensive scheme of R&M
for extension of lifeof the generating station; however, the appellant
had opted for “Special Allowance” from the year 2015-16 in order to
meet the requirement of expenses including R&M beyond the useful
life of the generating station; in this background, they were not
inclined to allow the projected additional capital expenditure claimed
in 2014-15; and the appellant should meet the expenses from the
“Special Allowance” permitted to the generating station for 2014-
2015.

With regards Ash dyke raising, the CERC observed that the
appellant had claimed a projected capital expenditure of ¥980.00 lakh
for 1%t raising of Mathini Ash Dyke Lagoon-I and ¥560.00 lakh for 2"
raising of Central Ash Dyke Lagoon-I in 2015- 16,3560.00 lakh for 2"
raising of Central Ash Dyke Lagoon-2 and 1000.00 lakh for 1%t raising
of Mathini Ash Dyke Lagoon-2 in 2017-18and ¥600.00 lakh for 3™
raising of Central Ash Dyke Lagoon-2 in 2018-19; in justification, the
appellant had submitted that these works had already been approved
by the Commission vide order dated 15.5.2014 in Petition No.
176/GT/2013, the work was required to be executed in order to have
optimum utilization of land for land disposal, conservation of
forest/cultivating land, and compliance with the directions of Statuary
bodies, and, in the order dated 15.5.2014 in Petition No.
176/GT/2013, the Commission had approved the projected additional
capital expenditure of ¥789.91 lakh, in 2012- 13 for 1% raising of
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Mathini Ash Dyke Lagoon-1, and no additional capital expenditure was
incurred/claimed by them for the same. The appellant had accordingly
requested that the Commission may approve the expenditure

claimed.

The CERC then opined that the generating station would be
completing its useful life of 25 years during the year 2015-16; the
expenditure for Ash Dyke works were for facilitating operation of the
plant after the useful life of 25 years, and for the extended period of
operation; the appellant was at liberty to approach the Commission
with a comprehensive scheme of R&M for extension of life of the
generating station; however, the appellant had opted for “Special
Allowance® in order to meet the requirement of expenses including
R&M beyond the useful life of the generating station; and, in this
background, they were not inclined to allow the projected additional

capital expenditure against the Ash Dyke work.

With regards their claim for Change in law in relation to
modification of ESP of Stage-I, the CERC observed that the appellant
had claimed a total projected additional capital expenditure of
%¥5840.00 lakh in 2015-16, and ¥5840.00 lakh in 2016-17, towards
modification of ESP of Stage-I, in order to achieve the emission level
of 100 mg/Nm3, specified by the Uttar Pradesh Pollution Control
Board vide letter dated 17.2.2011 under Regulation 14(3)(ii) of the
2014 Regulations; in the previous order dated 7.6.2012, in Petition
No. 261/2009, the amount of ¥13000 lakhs was approved for the
same; the appellant had submitted that it had not claimed any
expenditure towards the ESP in Petition 176/GT/2013 and,

considering the timelines in the contract and the requirement of
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shutdowns, capitalization of the expenditure would stretch beyond
2013-14, and would continue till the year 2015-16.

The CERC then observed that the projected additional capital
expenditure claimed for modification of ESP, after expiry of useful life
of 25 years of the generating station, was in the nature of R&M; the
appellant had opted for Special Allowance for meeting the
requirement of expenses including R&M beyond the useful life of the
generating station during the period 2014-19; since the petitioner is
allowed Special Allowance in terms of Regulation 16 of the 2014
Tariff Regulations for the period 2014-19 for meeting the
requirement of expenses including R&M beyond the useful life of the
generating station, the projected additional capital expenditure of
£11680.00 lakh (¥5840.00 lakh in 2015-16 and %¥5840.00 lakh in
2016-17) was disallowed; and the appellant may meet the expenses

from the Special Allowance allowed to the generating station.

With respect to Fire detection & protection system in Stage- |,
the CERC noted that the appellant had claimed projected additional
capital expenditure of ¥400.00 lakh in 2014-15 towards modification
of Fire detection & Protection system in Stage- |, under Regulation
14(3)(ii) & 14(3)(iii) of the 2014 Regulations; they had submitted that,
as per the guidelines of the Central Electricity Authority (Technical
Standards for construction of Electrical Plants and Electric Lines)
Regulation, 2010, the major works such as (i) Installation of Medium
Velocity Water Spray system for coal conveyers, crusher house,
cable galleries, stacker reclaimer of CHP; (ii) Installation ofanalogue
addressable type fire detection and alarm system; (iii) Installation of
fire hydrants were identified and were essentially required to prevent

fire break out; augmentation of fire protection system of Stacker
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Reclaimer area and conveyers was essentially required to prevent
any catastrophic damage in case fire breaks out in CHP as existence
of coal in CHP area makes it vulnerable to fire hazard, and mobile fire
protection equipment may not be able to control the spread of fire;
and the appellant had therefore prayed that the Commission may
allow the capitalisation claim on account of augmentation of Fire
protection system under Regulation 14(3)(iii) of the 2014 Tariff

Regulations.

The CERC then observed that the projected additional capital
expenditure, claimed towards augmentation of Fire-fighting system in
CHP, Cable galleries, Conveyers etc, were based on the CEA
Regulations, 2010; the appellant had not established that
augmentation of a fire-fighting system was due to any change in law;
a proper and well equipped fire-fighting system was required in any
thermal power generating station even prior to the notification of the
CEA Regulation 2010, prescribing safety standards; hence, it could
not be contended that the change in law was on account of the CEA
Regulation 2010; even otherwise, the appellant had not indicated as
to how the safety standards under CEA Regulations was covered
under the provisions of change in law which prompted the expenditure
under this head; the appellant had not established the existence of
any change in law justifying the expenditure towards augmentation of
fire-fighting system; they were not inclined to allow the projected
additional capital expenditure of ¥400.00 lakh claimed under this head
for 2015-16; and the expenditure under this head may be met from
the Special Allowance granted to the generating station. In
conclusion, the CERC held that no projected additional capital
expenditure had been allowed for the period 2014-19 in respect of the
claims made by the appellant.
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IV. RIVAL SUBMISSIONS:

Elaborate submissions, both Oral and Written, were put forth on
behalf of the Appellants and the Respondents in this batch of appeals. At
our request, learned Counsel, appearing for the parties in the present
batch of appeals, readily agreed to submit a common gist of written
submissions, one on behalf of the Appellants, and the other on behalf of
all the Respondents. It is convenient to examine the rival submissions,
urged by the Learned Counsel on either side, under different heads.

V. PRINCIPLES GOVERNING TARIFF DETERMINATION:

It is contended, on behalf of the Respondents, that the tariff, for the
generating stations of the Appellant, is determined on cost plus basis
which means that all expenses of the Appellant should be borne by the
beneficiaries; the Regulation making Power, and the Terms and
Conditions for determination of Tariff, is referrable to Section 178 (1) &
(2)(s) of the Electricity Act, 2003, and this power is to be exercised as per
Section 61 of Electricity Act, 2003; in specifying the Terms and Conditions
for determination of Tariff, the CERC shall also be guided by factors which
would encourage competition, efficiency, economical use of the
resources, good performance and optimum investment; Section 61(d) of
the Electricity Act, 2003 requires that the tariff should be cheapest at the
end of the consumer, and the generator should also get a reasonable
return; Section 61 does not provide for recovery of the entire cost incurred
by the Generator; it only provides for recovery of the cost of electricity in
a reasonable manner; the discretion to quantify the cost to be recovered
vests with the CERC; the Generator is not entitled to claim the entire cost
as of right; and the Regulations should be interpreted in a harmonious
manner giving effect to all the Regulations, and should not be read in

isolation.
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Section 61 of the Electricity Act relates to tariff regulations and,
thereunder, the Appropriate Commission shall, subject to the provisions
of the Electricity Act, specify the terms and conditions for the
determination of tariff and, in doing so, to be guided by (a) to (i)
thereunder. Clause (b) requires it to ensure that generation, transmission,
distribution and supply of electricity are conducted on a commercial basis.
Clause (c) requires it bear in mind factors which would encourage
competition, efficiency, economical use of the resources, good
performance and optimum investment, while making Regulations. Clause
(d) requires it to safeguard consumers' interest and, at the same time,
ensure recovery of the cost of electricity in a reasonable manner. Clause
(e) requires it to bear in mind principles regarding efficiency in
performance. Clause (h) relates to multi year tariff principles, and Clause
(g) requires it to be guided by the requirement that the tariff progressively
reflects the cost of supply of electricity, and also that cross-subsidies are
reduced.

While it is true that the tariff for a generating station is determined
on a cost plus basis by the CERC, the discretion, statutorily conferred on
it in this regard, must be exercised by it for just and valid reasons, and in
accordance with law. Regulation 61(g) requires the Regulations made by
the Appropriate Commission to ensure that the tariff progressively reflects
cost of supply of the electricity. Section 178 of the Electricity Act relates to
the powers of the CERC to make regulations. Section 178 (1) enables the
CERC, by notification, to make regulations consistent with the Electricity
Act and the rules generally to carry out the provisions of the Act. While the
regulations which the CERC is empowered to make under Regulation 178
(1) must be consistent with the Act and the rules made thereunder, the
CERC is obligated, while making Regulations, to also be guided by the
clauses (a) to (i) of Section 61.
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Section 178(2)(s) of the Electricity Act enables the Regulations to
provide for the terms and conditions of determination of tariff under
Section 61. Both the 2009 and 2014 Tariff Regulations, made by the
CERC, are referable to Section 178 (1) and Section 178(2)(s) read with
Section 61 of the Electricity Act.

While it is also true that a generator cannot claim payment of the
entire cost as of right, and any such expenditure is subject to prudence
check, the CERC is nonetheless required to adhere to the Regulations
framed by it in determining the tariff of a generating company. Since the
Regulations so made are also required to be adhered to by this Tribunal,
while exercising its appellate jurisdiction, the scope of enquiry in the
present appellate proceedings, must necessarily be confined to the
interpretation of the relevant provisions of the 2014 Regulations, for the

orders passed by the CERC, in these batch of Appeals, arise thereunder.

VI.PURPOSIVE/HARMONIOUS CONSTRUCTION:

It is contended, on behalf of the Respondents, that, in these
appeals, Additional Capitalization has been claimed under Regulation
14(3) of the 2014 Regulations; if special allowance is opted on a normative
basis, under Regulation 16, the generating plant will not be entitled to
claim additional capitalization for renovation and modernization under
Regulation 15 of the 2014 Regulations; the Appellant had opted for special
allowance, and thus cannot apply for Additional Capitalization under
Regulation 15 for renovation and modernization; and the Appellant is also
entitted for compensation allowance, under Regulation 17, after
completing ten years of operation.

It is further submitted, on behalf of the respondents, that, applying
the well settled principles of Purposive and Harmonious construction to
the provisions of Regulation 14, 16, 17 & 27, the following position
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emerges: (i) under Regulation 14(3), Capital Expenditure, in respect of
existing Generating Station which has not completed its useful life under
the heads enumerated thereunder, after the cut-off date, can be allowed;
(i) under Regulation 15, the Generating Company can seek approval for
meeting expenditure on Renovation & Modernization (R&M) for the
purpose of extension of life of the Plant beyond the originally recognized
useful life for the purposes of Tariff determination of the Generating
Station or Unit thereof; (iii) under Regulation 16, instead of availing
Renovation & Modernization expenses for the purpose of extension of life
of the plant, the generating company may opt to avail a special allowance
as compensation for meeting the expenditure, including on Renovation &
Modernization, beyond the useful life of the Generating Station or Unit
thereof; (iv) in such an event, review of capital cost should not be allowed,
and the applicable operational norms should not be relaxed, but the
special allowance should be included in the Annual Fixed Cost; (v) under
Regulation 17, a separate compensation allowance is admissible in case
of an existing generating station to meet the expenditure on new assets
of a capital nature which are not admissible under Regulation 14; in such
an event also, revision of the capital cost shall not be allowed on account
of compensation allowance, but compensation allowance shall be allowed
to be recovered separately; (vi) under Regulation 27(7), the generating
company shall submit details of the proposed capital expenditure during
the fag end of the project (five years before the useful life) along with
justification and proposed life extension; and (vii) based on prudence
check of such submissions, the CERC approves depreciation on capital
expenditure during the fag end of the project.

Learned Counsel for the Respondents would submit that
Generators, which have opted for Special & Compensation Allowances in
the place of O&M, R&M Expenditure of a Capital Nature, for extension of
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life of Plant or beyond the Useful Life of the Plant, are not eligible to claim
R&M, O&M or Additional Capital Expenditure as mentioned in Regulation
14(3); a Generator, which has availed Special Allowance for meeting
expenditure of R&M beyond Useful Life or at the fag end, shall not be
eligible for revision of the Capital Cost, and the applicable operational
norms shall not be relaxed; however, the Special Allowance shall be
included in the Annual Fixed Cost; after the Useful Life of Plant, grant of
Special Allowances will be at the discretion of the CERC,; if in the previous
Tariff Years, the Generator has availed the Special Allowance, then, in the
succeeding Tariff years, they will not have the option of choosing between
Regulation 15 and Regulation 16, but they would be given Special
Allowances based upon the Escalation Cost Index as mentioned in
Regulation 16(2); Generators are mandated to maintain separate account
for Expenditure incurred or utilized from the Special Allowance; the CERC
may call for details at any time; the 2014 Regulations should be
interpreted in a such a manner that effect is given to all of its provisions,
and none of them are rendered redundant or otiose; and none of the
Regulations should be read in isolation.

Reliance is placed, on behalf of the Respondents, on the judgment
of the Supreme Court, in Kailash Chandra & Anr. Versus Mukundi Lal
& Ors. - (2002) 2 SCC 678, to contend that all related provisions should
be read together for the purposes of proper and harmonious construction;
and an isolated consideration of a provision leads to the risk of some other
interrelated provision becoming otiose or devoid of meaning.

In support of their submission that the 2014 CERC Tariff
Regulations must be given a purposive interpretation, and on a purposive
interpretation of Regulations 9(2)(f), Regulation 14(3) with exceptions,
Regulation 15, Regulation 16, Regulation 17, Regulation 27(7) read with
Regulation 29 of the CERC Tariff Regulations, 2014, the Appellant is not
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entitled to claim Capital Expenditure under Regulation 14(3), as they have
already claimed special allowance & compensation allowance in lieu
thereof, reliance is placed, on behalf of the Respondents, on that part of
the Judgment, in Jaishri Laxmanrao Patil v. State of Maharashtra,
(2021) 8 SCC 1, (Order in Civil Appeal No. 3123 of 2020 dated
05.05.2021) (“the Maratha Reservation Case”).

(). JUDGEMENTS RELIED ON BEHALF OF THE RESPONDENTS:

In Kailash Chandra v. Mukundi Lal, (2002) 2 SCC 678, the
Supreme Court observed that a provision in the statute should not be read
in isolation, but with other related provisions in the Act itself, more
particularly, when the subject-matter dealt with in different sections or
parts of the same statute is the same or similar in nature; all related
provisions should be read together for the purposes of proper and
harmonious construction; as held in R.S. Raghunath v. State of
Karnataka [(1992) 1 SCC 335, no part of a statute and no word of a
statute can be construed in isolation; statutes should be construed so that
every word has a place and everything is in its place; and, as held in M.
Pentiah v. Muddala Veeramallappa: AIR 1961 SC 1107 and Canada
Sugar Refining Co. v. R :1898 AC 735, every clause of a statute should
be construed with reference to the context and the other clauses of the
Act so as, as far as possible, to make a consistent enactment of the whole
statute or series of statutes relating to the subject-matter. Reliance is
placed in the said judgement on Gammon India Ltd. v. Union of India:
(1974) 1 SCC 596; Mysore SRTC v. Mirja Khasim Ali Beg: (1977) 2
SCC 457; CIT v. National Taj Traders: (1980) 1 SCC 370; and Sultana
Begum v. Prem Chand Jain: (1997) 1 SCC 373.

In Jaishri Laxmanrao Patil v. State of Maharashtra, (2021) 8 SCC
1, the Supreme Court, (in the portion of the judgement relied on behalf of
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the Respondents), observed that, in the light of contemporary issues, the
purposive method has gained importance over the literal approach;
Constitutional Courts must not shy away from performing their foremost
duty to achieve constitutional functionalism by adopting a pragmatic
approach; it is the exposition of judicial sensibility, to the functionalism of
the Constitution, which is called constitutional pragmatism; in Abhiram
Singh vs. C.C. Commachen (Dead) By Legal Representatives and
others, (2017) 2 SCC 629, the Supreme Court had noticed the conflict
between a literal interpretation or purposive interpretation, and had held
that interpretation has to consider not only the context of the law but the
context in which the law is enacted; paragraph 38 of Bennion on
Statutory Interpretation was extracted therein, which said that: “general
judicial adoption of the term “purposive construction” was recent, but the
concept was not new”; and, approving the purposive construction, the
Supreme Court had also held that a pragmatic view was required to be
taken and the law interpreted purposefully.

(ii). REGULATIONS SHOULD BE READ AS A WHOLE:

A statute or Rules or Regulations should be read as a whole and in
its context. In understanding the meaning of a provision, Rule or
Regulation, the Court must take into consideration not only the other
provisions of the statute, Rules or Regulations, but also the existing state
of the law, and the mischief which the Court can, by those and other
legitimate means, discern that the statute, Rules or Regulations intended
to remedy. (Delhi Airtech Services (P) Ltd. v. State of U.P., (2011) 9
SCC 354: Attorney General v. HRHPrince Ernest Augustus of
Hanover [1957] 1 All ER 49). A holistic approach is required to be made
for the purpose of interpretation of the provisions of the 2014 Regulations
which stipulate a detailed and comprehensive procedure for tariff
determination.(Nellur Thimma Reddy v. Special Deputy Collector,
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(Land Acquisition) Telugu Ganga Project, Nellore at Rajampet,
Cuddapah District, 2002 SCC OnLine AP 1105; D. Mahesh Kumar v.
State of Telangana: 2016 SCC OnLineHyd 382).

The key to the opening of every law is the reason and spirit of the
law. It is the animus imponentis, the intention of the lawmaker, expressed
in the law itself, taken as a whole. To arrive at the true meaning of any
particular phrase in a statute, that particular phrase is not to be viewed
detached from its context. (Delhi Airtech Services(P) Ltd**.; HRH
Prince Ernest Augustus of Hanover**). The words in a Statute cannot
be read in isolation, their colour and content are derived from their context
and every word in a statute is to be examined in its context. (Delhi Airtech
Services (P) Ltd.; Union of India v. Sankalchand Himatlal Sheth,
(1977) 4 SCC 193;D. Mahesh Kumar v. State of Telangana: 2016 SCC
OnLineHyd 382)

An enactment must be construed as a whole, each portion throwing
light if need be on the rest. The sound interpretation and meaning of the
statute, on a view of the enacting clause, and the proviso, taken and
construed together, should prevail. (Tahsildar Singh; J.K. Industries
Ltd. v. Chief Inspector of Factories and Boilers, (1996) 6 SCC
665:RamkishanshrikishanJhaver; Maxwell's Interpretation  of
Statutes, 10 Edn; D. Mahesh Kumar v. State of Telangana: 2016 SCC
OnLineHyd 382).

(iii). LITERAL CONSTRUCTION:

What has not been referred to by the Counsel for the Respondent,
Is the other part of Jaishri Laxmanrao Patil v. State of Maharashtra,
(2021) 8 SCC 1, wherein the Supreme Court observed that, in examining
provisions of the Constitution, courts should adopt the primary rule, and
give effect to the plain meaning of the expressions; this rule can be
departed, only when there are ambiguities; in Kuldip Nayar v. Union of
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India [Kuldip Nayar v. Union of India, (2006) 7 SCC 1; and G.
Narayanaswami v. G. Pannerselvam, (1972) 3 SCC 717, it was opined
that the rule of “plain meaning” or “literal” interpretation, which remains
“the primary rule”, should be kept in mind; the rule of “literal construction”
Is the safe rule unless the language used is contradictory, ambiguous, or
leads really to absurd results; the first and primary rule of construction is
that the intention of the legislature must be found in the words used by the
legislature itself (Kanai Lal Sur v. Paramnidhi Sadhukhan, AIR 1957
SC 907 : 1958 SCR 360); if the language or the meaning of the statute is
plain, there is no need for construction as legislative intention is revealed
by the apparent meaning (Adams Express Co.v. Commonwealth of
Kentucky : 238 US 190 (1915)); legislative intent must be primarily
ascertained from the language used in statute itself (United
States v. Goldenberg: 168 US 95 (1897)); if the words of a provision are
capable of more than one meaning, then one can choose between these
meanings, but beyond that the court must not go (Jones v. Director of
Public Prosecutions, 1962 AC 635 : (1962) 2 WLR 575 (HL)); the
elementary principle of interpreting the Constitution or a statute is to look
into the words used in the statute and, when the language is clear, the
intention of the legislature is to be gathered from the language used; aid
to interpretation is resorted to only when there is some ambiguity in words
or expression used in the statute (State (NCT of Delhi) v. Union of India,
(2018) 8 SCC 501); the plainest duty of the court is to give effect to the
natural meaning of the words used in the provision, if the words of the
statute are clear and unambiguous (R.S. Nayak v. A.R. Antulay, (1984)
2 SCC 183); the words of a statute, when there is a doubt about their
meaning, are to be understood in the sense in which they best harmonise
between the subject of the enactment and the object which the legislature
has intended to achieve; however, the object-oriented approach cannot
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be carried to the extent of doing violence to the plain language used by
rewriting the section, or structure words in the place of the actual words
used by the legislature (CIT v. N.C. Budharaja & Co., 1994 Supp (1)
SCC 280; the logical corollary, that flows from the judicial
pronouncements, is that the primary rule of construction is the literal
construction; if there is no ambiguity in the provision, which is being
construed, there is no need to look beyond; legislative intent, which is
crucial for understanding the object and purpose of a provision, should be
gathered from the language; and, while the purpose can be gathered from
external sources, any meaning inconsistent with the explicit or implicit
language cannot be given.

Where the language of an enactment is plain and clear upon its
face, and is susceptible to only one meaning, then, ordinarily, that
meaning should be given by the Court. In such a case the task of
interpretation can hardly be said to arise. (Union of India v. Sankalchand
Himatlal Sheth, (1977) 4 SCC 193). The duty of the Court is to give effect
to the intention of the legislature, and that intention is to be gathered from
the language employed having regard to the context in connection with
which it is employed. (Banarsi Debi v. ITO, (1964) 7 SCR 539;
ATTORNEY-GENERAL v. CARLTON BANK., [1899] 2 Q.B. 158). The
primary rule of construction is that the intention of the Legislation must be
found in the words used by the Legislature itself. (Unique Butyle Tube
Industries Pvt. Ltd. v.Uttar Pradesh Financial Corporation***; D.
Mahesh Kumar v. State of Telangana: 2016 SCC OnLineHyd 382)

The legislature is deemed to intend and mean what it says. Statutory
language must always be given presumptively the most natural and
ordinary meaning which is appropriate in the circumstances, (Chertsey
Urban District Council v. Mixnam's Properties Ltd.**), and must be

construed according to the rules of grammar. When the language is plain
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and unambiguous, and admits of only one meaning, no question of
construction of a Statute arises, for the Act speaks for itself. The meaning
must be collected from the expressed intention of the legislature. (State
of U.P. v. Dr. Vijay Anand Maharaj, (1963) 1 SCR 1). In construing a
statutory provision, the first and foremost rule of construction is the literal
construction. All that the court has to see, at the very outset, is what does
that provision say. If the provision is unambiguous and if, from that
provision, the legislative intent is clear, the Court need not call into aid
other rules of construction of Statutes (Raghunath Rai Bareja v. Punjab
National Bank (2007) 2 SCC 230; Hiralal Ratanlalv. STO***), nor would
it be open to the Courts to adopt any other hypothetical construction on
the ground that such hypothetical construction is more consistent with the
alleged object and policy of the Act. (Kanai Lal Sur v. Paramnidhi
Sadhukhan, 1958 SCR 360), as it is well recognised that the language
used speaks the mind and reveals the intention of the framers. (C.I.T. v.
T.V. Sundaram lyengar (P) Ltd.**; D. Mahesh Kumar v. State of
Telangana: 2016 SCC OnLineHyd 382)

The language employed in a Statute is the determinative factor of
the legislative intent. The legislature is presumed to have made no
mistake and to have intended to say what it has said. Assuming there is a
defect in the words used by the legislature, the Court cannot correct or
make up the deficiency, especially when a literal reading thereof produces
an intelligible result. (Raghunath Rai Bareja v. Punjab National Bank
(2007) 2 SCC 230; Ombalika Das v. Hulisa Shaw, (2002) 4 SCC 539;
CIT v. Sodra Devi***; Prakash Nath Khannav. CIT, (2004) 9 SCC 686;
Delhi Financial Corpn. v. Rajiv Anand, (2004) 11 SCC 625). It would be
impermissible to call in aid any external aid of construction to find out the
hidden meaning. (D.D. Joshi v. Union of India, (1983) 2 SCC 235; D.
Mahesh Kumar v. State of Telangana: 2016 SCC OnLineHyd 382)
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It is no doubt true that a fortress out not to be made of the dictionary
as a Statute always has some purpose or object to accomplish, whose
discovery is the surest guide to its meaning. (Union of India v.
Sankalchand Himatlal Sheth, (1977) 4 SCC 193). While it is permissible
to look into the object of the Legislation (Inder Sain v. State of Punjab,
(1973) 2 SCC 372), if the provision is unambiguous and if, from that
provision, the legislative intent is clear, we need not call into aid the other
rules of construction of statutes. (Hiralal Rattanlal**; D. Mahesh Kumar
v. State of Telangana: 2016 SCC OnLineHyd 382).

A provision is not ambiguous merely because it contains a word
which, in different contexts, is capable of different meanings. It would be
hard to find anywhere a sentence of any length which does not contain
such a word. A provision is ambiguous only if it contains a word or phrase
which, in that particular context, is capable of having more than one
meaning. (kirkness (inspector of taxes) appellant; and john hudson
& co. Ld. Respondent., [1955] 2 WLR 1135). It is only when the material
words are capable of two constructions, one of which is likely to defeat or
impair the policy of the Act whilst the other construction is likely to assist
the achievement of the said policy, would Courts prefer to adopt the latter
construction.(D. Mahesh Kumar v. State of Telangana: 2016 SCC
OnLineHyd 382).

‘ The golden rule’ of construction is to read the statutory language,
grammatically and terminologically, in the ordinary and primary sense
which it bears in its context, without omission or addition. (Suthendranv
SUTHENDRAN APPELLANT AND IMMIGRATION APPEAL TRIBUNAL
RESPONDENTS, [1976] 3 WLR 725; Farrell; R.v. Inhabitants of
Banbury**). It is only when such an approach produces injustice,
absurdity, contradiction or stultification of statutory objective, the language
may be modified sufficiently to avoid such disadvantage, though no
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further. (SUTHENDRAN APPELLANT AND IMMIGRATION APPEAL
TRIBUNAL RESPONDENTS, [1976] 3 WLR 725; Becke v. Smith**; R.
v. Inhabitants of Banbury**; Tzu-Tsai Cheng v. Governor of
Pentonville Prison**; Applin v. Race Relations Board; Harbhajan
Singh v. Press Council of India, (2002) 3 SCC 722; Justice G.P. Singh
Principles of Statutory Interpretation (8 Edn., 2001; D. Mahesh Kumar
v. State of Telangana: 2016 SCC OnLineHyd 382).

An ordinary meaning, or a grammatical meaning, does not imply that
the Judge attributes the meaning to the words of a statute independent of
their context or of the purpose of the statute, but rather that he adopts a
meaning which is appropriate in relation to the immediately obvious and
unresearched context and purpose in and for which they are used. By
enabling citizens to rely on ordinary meanings, unless notice is given to
the contrary, the legislature (or Rule or Regulation making authority)
contributes to legal certainty and predictability for citizens, and to greater
transparency in its own decisions. (Cross in Statutory Interpretation (3
Edn., 1995); Harbhajan Singh; D. Mahesh Kumar v. State of
Telangana: 2016 SCC OnLineHyd 382).

(iv). WHEN CAN THE RULE OF LITERAL CONSTRUCTION BE
DEPARTED FROM:

A departure from the golden rule is permissible if it can be shown
that the legal context in which the words are used, or the object of the
statute in which they occur, require a different meaning. (Justice G.P.
Singh Principles of Statutory Interpretation(8"Edn., 2001);
Harbhajan Singh v. Press Council of India, (2002) 3 SCC 722). If
reading statutory words in its primary and natural sense, would lead to
some repugnance or inconsistency with the rest of the instrument, the
grammatical and ordinary sense of the words may be modified, so as to
avoid that absurdity and inconsistency. (Grey v. Pearson**; Kehar Singh

A.No. 304 of 2016 & Batch Page 70 of 161



v. State (Delhi Admn.), (1988) 3 SCC 609); Maulavi Hussein Haji
Abraham Umarji v. State of Gujarat, (2004) 6 SCC 672).

The need for interpretation arises only when the words used in the
statute are, on their own terms, ambivalent and do not manifest the
intention of the legislature. (ITC Ltd. v. CCE, (2004) 7 SCC 591. As the
statute is an edict of the legislature, the language employed therein is the
determinative factor of legislative intent. (Raghunath Rai Bareja v.
Punjab National Bank, (2007) 2 SCC 230; Shiv Shakti Coop. Housing
Society v. Swaraj Developers, (2003) 6 SCC 659; D. Mahesh Kumar v.
State of Telangana: 2016 SCC OnLineHyd 382)

It is only where the words, according to their literal meaning,
produce an inconsistency, or an absurdity or inconvenience so great as to
convince the Court that the intention could not have been to use them in
their ordinary signification, the Court would be justified in putting on them
some other signification, which, though less proper, is one which
the Court thinks the words will bear. (Union of India v. Sankalchand
Himatlal Sheth, (1977) 4 SCC 193; D. Mahesh Kumar v. State of
Telangana: 2016 SCC OnLineHyd 382).

We are in complete agreement with the submission, urged by the
Learned Counsel for the Respondents, that the 2014 Regulations should
be interpreted in a such a manner that effect is given to all of them, none
of the Regulations should be read in isolation, and none of them are
rendered redundant or otiose. Consequently, not only should Regulation
14(3) be read along with Regulation 15(1), 16(1),17 and 27(7), these
provisions must, in turn, also be read with the other provisions of the 2014
Regulations. As shall be detailed later in this Order, when so read, it would
become clear that the 2014 Regulations do not bar additional capital

expenditure, under Clauses (ii), (iii) and (iv) of Regulation 14(3), being
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incurred even beyond the useful life of the generating plant, and during its
extended life.

We must however, at this stage itself, express our reservation
regarding the submission, urged on behalf of the Respondents, that the
2014 Tariff Regulations must be given a purposive interpretation to hold
that the Appellant would not be entitled to claim Capital Expenditure under
Regulation 14(3), as they have already claimed special allowance under
Regulation 16(1), and compensation allowance under Regulation 17, in
lieu thereof. As detailed hereinabove, where the language of a Regulation
Is plain and clear upon its face, and is susceptible to only one meaning,
then that meaning alone should be given by the Court; it is only when the
material words are capable of two constructions, one of which is likely to
defeat or impair the policy of the Regulations whilst the other construction
Is likely to assist achievement of the said policy, would Courts prefer to
adopt the latter construction; and it is only if reading the words in its literal
sense, would lead to some repugnance or inconsistency with the rest of
the Regulations, can the literal interpretation test vyield to other canons
though less proper, including purposive construction, that too only to the
limited extent of avoiding that absurdity and inconsistency. As no such
need arises in construing the relevant provisions of the 2014 Regulations,
application of the literal interpretation rule would suffice, and resort to a

purposive construction is wholly unnecessary.

VII. INTER-PLAY BETWEEN REGULATIONS 14 TO 17 OF THE 2014
TARIFF REGULATIONS:
(a). RIVAL SUBMISSIONS UNDER THIS HEAD:

It is contended, on behalf of the appellant, that the CERC disallowed
the expenditure, proposed to be incurred by the Appellant, holding that
it was availing Special Allowance, without even considered whether grant
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of Special Allowance disentitled the appellant from claiming Additional
Capital Expenditure under Regulation 14(3); by its very definition under
Regulation 3(2), Additional Capitalisation is relatable only to Regulation
14; Regulation 3(9) defines Change in Law, a restitutionary concept which
through five different scenarios (a to e) provides for relief to an affected
party; the expansive definition of Change in law assumes significance in
the cost plus regime, as the Generating Company/Transmission
Licensee, if it is adversely affected by even a change in interpretation (by
an Indian Government Instrumentality), would be entitled for relief under
change in law; Regulation 7(3) is a clear indicator that any existing
Generating Station can seek determination of Tariff including Additional
Capitalisation irrespective of whether such Generating Station has
completed its useful life or not; Regulation 9 (3), which relates to Capital
Cost of existing projects, is also not linked with the useful life of the project;
and clause (b) thereof empowers the existing generating station to seek
inclusion of Additional Capitalisation in terms of Regulation 14.

It is further contended, on behalf of the appellant, that Regulation
14(3), which applies to an Existing Generating Station, is not linked to its
useful life; considering the long life of a Thermal Power Plant, it envisages
10 scenarios where Additional Capitalisation can be permitted; critically,
events such as ‘Liability to meet an Arbitration Award, Change in Law
and/or Compliance of law, Expense necessitated out of higher security
and safety, Ash Dyke works’ are all expenditure beyond the control of the
Generating Company and are, therefore, permitted to be recovered as
Additional Capital Expenditure; these categories of expenses are
recoverable at all points in time by a generating Company, as these
expenditure are necessitated for reasons beyond its control, and must be
allowed separately; the requirement of the 3" proviso to Regulation 14(3)
is satisfied in the present case as the appellant has, admittedly, not
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claimed Additional Capital expenditure under R&M; Regulation 14(3)
does not bar a claim for additional capital expenditure by a Generating
Company claiming Special Allowance under Regulationl16; if the intention
of the 2014 Regulations was to exclude plants, availing Special Allowance
under Regulation 16, from availing additional capital expenditure under
Regulation 14(3), it would have either provided that Regulation 14 (3)
would apply only to Existing Generating Station operating within its useful
life or inserted words into the 3" Proviso to Regulation 14(3) to include
‘generating companies availing Special Allowance'; and Regulation 14 (3)
extends to all ‘Existing Generating Stations’ which, by its very definition,
includes all generating stations irrespective of their useful life.

It is also contended, on behalf of the appellant, that, as per
Regulation 15(4), once the R&M package is approved, it shall then form
part of determination of Tariff under Regulation 7; the 3™ Proviso to
Regulation 14(3) should be harmoniously read with Regulation 15; it is
only when a generating Station, while carrying out R&M works, claims a
particular expense should it be considered as part of the overall package;
it is only then should it be precluded from claiming the said expense as
additional capital expenditure in view of the 3" Proviso to Regulation 14
(3); as Special Allowance is an alternative to Regulation 15, the intent of
Regulation 16 is only to ensure extension of useful life; it is the specific
case of the appellant that the Special Allowance granted to them is limited
to the works related to R&M after useful life i.e. 25 years; the expenditure,
in question, is in relation to Change in Law [Regulation 14 (3) (ii)],
Compliance of law [Regulation 14 (3) (ii)], Higher safety and security
[Regulation 14 (3) (iii)] or deferred works related to ash handling system
in the original scope of work [Regulation 14 (3) (iv)]; the said expenditure
has nothing to do with extension of ‘Useful Life’, and is required to be

incurred by the appellant to continue generation of power; the said
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expenditure cannot be equated with Special Allowance; the claimed
expenditure must be allowed separately to the appellant, as additional
capitalization, under Regulation 14(3); it is clear that (a) Regulation 14 (3)
nowhere prescribes that it shall not be applicable to a Generating
Company claiming Special Allowance under Regulation 16; (b) in the
impugned Orders, the CERC has not held that, once Special Allowance is
claimed, the Generating Company is barred from claiming the expenditure
incurred under Regulation 14(3); (c) CERC has itself held that, in cases
where Special Allowance is availed by the appellant, Additional Capital
Expenditure, proposed to be incurred under Regulation 14(3), would be
permissible; (d) both Regulations 15 and 16 are applicable for extension
of useful life of the Project, and are distinct from Regulation 14(3) of the
2014 Tariff Regulations which permits Additional Capital Expenditure in
certain limited scenarios; (e) Regulation 14 (3) applies to all Existing
Projects (as defined under Regulation 3(22) of the 2014 Tariff
Regulations); the definition of Existing Project is also not restricted by its
useful life, and only means a Project which has been declared under
commercial operation on a date prior to 01.04.2014; (f ) the only exception
to Regulation 14(3) is prescribed in the 3™ Proviso of the said Regulation
l.e., expenditure which are already claimed by the Generating Company
as R&M under Regulation 15; (g) it is not in dispute that the appellant has
not availed Regulation 15 (R&M Package), and the expenditure in
guestion does not also form part of extension of useful life; hence, the
Proviso to Regulation 14(3) is not applicable in the present case; and in
the Impugned Orders, the CERC has not held that, in view of Regulation
16 (Special Allowance being granted to them), the appellant cannot claim
the expenditure incurred under Regulation 14 (3).

According to the appellant, the contention of the Respondents, with

respect to the Ad-Cap incurred after completion of the useful life of the
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TPP, is self-defeating; the appellant will only get the benefit of higher
capital cost as and when Ad-Cap of the Asset as claimed is approved by
the CERC, and the same is capitalised after being put to use; hence if the
appellant, instead of the 23™ year of operation, incurs Ad-Cap in the 26%
year, the beneficiaries are only liable to pay the higher cost from the 26™
year i.e., when the asset is capitalised; the beneficiaries will stand to gain
if the expenditure is deferred by the appellant; the Add-Cap proposed by
the Generating Company is not operationalised within the planned control
period due to the time required, from concept to commissioning, once the
Add Cap is envisaged, such as tendering and award of work on
competitive basis, engineering and execution challenges in an operating
power plant; while carrying out massive Add Caps, the appellant has to
continue its operations and meet various annual targets including station
availability set by the CERC to recover its Fixed Cost; hence, physical
augmentation of the Thermal Power Plant is meticulously planned and
carried out by the appellant; it is for this reason that Ad-Cap may spill over
to the next control period; and the beneficiaries are liable to pay for higher
capital cost only when the Asset is created and operationalised.

On the other hand, Learned Counsel for the Respondents submit
that the following principles must be kept in mind while interpretating
Regulations 14 to 17 and 27 of the 2014 Regulations: (i) Regulation 14 to
17 and 27 form an Integrated scheme; (ii) though there is some
overlapping, the underlying object of the Scheme, as contained in the
Regulations, is that, after the useful life of the Generating Station has
come to an end or the Generating Station is at the fag end of its useful life
(5 years before the end of useful life), no Additional Capitalization should
be allowed without a proposal with justification for life extension of the
plant; (iii) these Regulations must be interpreted in such a manner that
effect is given to all the Regulations, and none of the Regulations become
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redundant or otiose; (iv) none of the Regulations should be read in
isolation; (v) there cannot be any justification for extensive Additional
Capitalization after the useful life or at the fag of the life of the plant, which
would result in revision of the Fixed Cost; (vi) the term “existing
Generating Station” in Regulation 14 (3), as against “new or existing
Generating Station” in Regulation 14 (1), gives an indication of the object
of Regulation 14 (3) namely that it applies during the useful life of the plant;
(vii) the expression “existing Generating Station” in Regulation 14, has
been used in contrast to the words “beyond the useful life of the
Generating Station” in Regulation 16; (viii) the difference in the language
of Regulation 14 and 16 shows the intention behind the two Regulations,
namely that the two Regulations operate in different situations; and (ix) in
view of the nature of Regulatory jurisdiction, some flexibility must be read
into the Regulations to enable the CERC to deal with different situations,
since Regulations cannot anticipate or provide for all situations.

It is submitted, on behalf of the Respondents, that the Scheme,
contained in the 2014 Regulations, is that, once the useful life of the
plant has come to an end or if the plant is at the verge of completion of
its useful life (5 years before the end of useful life), no Additional
Capitalization should be allowed without proper justification as to why
such capitalization is actually required; no justification exists for
extensive Additional Capitalization after the useful life, or towards the
fag of the life of the plant, which would result in revision of the Fixed
Cost; all Expenses, that a Generator incurs beyond the Useful Life, are
to be met with either the Special Allowance provided under Regulation
16 or for Renovation and Modernisation under Regulation 15 which
provides for: (i) Extension of life beyond the Useful Life of a Generating
Station; (ii) Revision of Tariff for the extended life, duly specified in years
by the Regulatory CERC for the Generations Station; this Regulation
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provides for Revision of Tariff only for the period of extended life, and
not till the Generating Station is in existence; Regulation 16 of Tariff
Regulation 2014-2019 does not provide for (i) Extension of life of the
Generating Station, (i) Revision of Capital Cost (iii) Relaxation of
operating norms; in the instant case, the Generator opted for Special
Allowance to meet its expenses after the Useful Life of its Generation
Station; the Tariff continues to be the same as revised in the last five
years of the 25 years’ Useful Life; in addition, the Generating Station
gets the Special Allowance to meet its other requirements; and the
Appellant is not entitled to claim Revision of Tariff, under Additional
Capitalisation, without extension of useful life of the Plant.

(b). ANALYSIS AND CONCLUSION:

The dispute, in these appeals, relate mainly to whether or not the
Appellant is entitled to claim additional capitalization under Regulation
14(3) of the Central Electricity Regulatory Commission (Terms and
Conditions of Tariff), Regulations 2014 (“the 2014 Regulations” for short)
which were in force for a period of five years from 01.04.2014 to
31.03.2019, since they had claimed Special allowance under Regulation
16 of the 2014 Regulations.

It is useful to note, at the very outset, the relevant provisions of the
2014 Tariff Regulations. Regulation 2 thereof relates to the scope and
extent of application of the 2014 Regulations, and Regulation 2(1)
stipulates that these Regulations shall apply in all cases where the tariff
for a generating station is required to be determined by the CERC under
Section 62 read with Section 79 of the Electricity Act.

Regulation 14 relates to additional capitalization and de-
capitalization, and contains four sub-sections. While the first three sub-
sections relate to capital expenditure, sub-section (4) of Regulation 14
relates to de-capitalization of all generating companies with which we are
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not concerned in the present batch of appeals. Regulation 3(2) defines
Additional Capitalisation to mean the capital expenditure incurred, after
the date of commercial operation of the project, and admitted by the
Commission after prudence check, in accordance with the provisions of
Regulation 14 of the 2014 Regulations. For capital expenditure to qualify
for Additional Capitalisation, it must (i) be a capital expenditure, (ii) have
been incurred after the commercial operation date, and (iii) it must fall
within the scope of Regulation 14. As all the claims of the appellant, in this
batch of appeals, relate to the additional capital expenditure to be
incurred, or proposed to be incurred, during the period after the
commercial operation date, the CERC was required to exercise its
discretion, to admit this capital expenditure, after prudence check, in
accordance with the provisions of Regulation 14.

Regulation 14(1) relates to capital expenditure, in respect of new
projects or an existing project, incurred or projected to be incurred within
the original scope of the work, after the date of commercial operation and
up to the cut-off date. The words ‘existing project’, ‘new project’, ‘date of
commercial operation’, and ‘cut-off date’ are all defined expressions under
the 2014 Regulations. Regulation 3(22) defines ‘existing project’ to mean
a project which has been declared under commercial operation on a date
prior to 01.04.2014. Regulation 3(40) defines ‘new project’ to mean a
project which has achieved COD or is anticipated to be achieving COD on
or after 01.04.2014. Regulation 3(14) defines ‘date of commercial
operation’ (COD) to have the same meaning as in Regulation 4 of the
2014 Regulations. Regulation 3 (13) defines ‘cut-off date’ to mean the
315t March of the year closing after two years of the year of commercial
operation of the whole or part of the project, and in case the whole or part

of the project is declared under commercial operation in the last quarter
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of a year, the cut-off date shall be the 31 March of the year closing after
three years of the year of commercial operation.

It is not in dispute that most of the generating stations of the
Appellant, with which we are concerned in the present batch of appeals,
have completed 25 years of its useful life and, since all of them must have
declared commercial operation long prior to 01.04.2014, they are all
‘existing projects’, and none of them are new projects which achieved
COD after 01.04.2014. The fact, however, remains that it is only the
capital expenditure incurred or proposed to be incurred even by existing
projects up to the cut-off date, ie within two/three years after the date of
commercial operations, to which alone Regulation 14(1) applies. In the
present case, the additional capital expenditure of the subject generating
plants relate to a period long after the ‘cut off date’, and Regulation 14(1)
has therefore no application.

Regulation 14(2) applies to capital expenditure incurred or projected
to be incurred in respect of new projects within the original scope of work
after the cut-off date. Regulation 3(43) defines “original project cost” to
mean the capital expenditure incurred by the generating company within
the original scope of the project upto the cut-off date. As none of the
subject generating stations are “new projects”, (ie projects which achieved
COD or were anticipated to achieve COD on or after 01.04.2014),
Regulation 14(2) also has no application in the present batch of appeals.

The claims of the Appellant in this batch of six appeals, as can be
seen from the table below, are confined to clauses (ii), (iii), (iv) and (x) of
Regulation 14(3) of the 2014 Regulations.

Table of claims and the relevant Regulations
S. | R. 14(3)(ii) R. 14(3)(iii) R. 14(3)(iv) R.
No. 14(3)(x)
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Modification of Fire Work related to
Electrostatic Detection & Ash Slurry Pump
Precipitator Protection House
(ESP) Stage -1 System St-1

(CHP Area)
Inert gas System | Fire Fighting 1st Raising of
for Central | System for Mithini Ash Dyke
Control Room | Stacker, Lagoon —|
and Control | Reclaimer |
Equipment and Il in CHP
Room. and Main Plant
Online Monitoring | CCTV 1st Raising of
System for Co2 in | Surveillance Mithini Ash Dyke
Flue Gas. Lagoon -2
Dry Ash Augmentation | 2nd Raising of
Extraction of existing fire- | Central Ash

System (DAES)

fighting system

Dyke Lagoon -2

Mulsifier System | Mulsifier 2nd Raising of
for transformers | System for Central Ash
and cable transformers Dyke Lagoon -1
galleries and cable

galleries
Installation of Installation of | 3rd Raising of
Medium Velocity | Medium Central Ash
Water (MVW) Velocity Water | Dyke Lagoon -2
spray system for | (MVW) spray
various coal system for
conveyers of the | various coal
Coal Handling conveyers of
Plant the Coal

Handling Plant

Railway
Wagons

Replacement of
wooden and cast
iron sleepers of
MGR

Replacement
of wooden and
cast iron
sleepers of
MGR

Online CO2, Sox,
NOX Analyzer;

Ash Dyke/ash
related works
(Rs 18.47
crores); N2 Dyke
Strengthening
Works (Rs 6.50
crores); and
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and Online Earth Cover for
Effluent Analyzer Ash Dyke
9 Replacement of 4th Raising of
Halon System Nishindra Ash
dyke | & I
10 | Near Zero Starter dyke of
Discharge of Nishindra
Water Lagoon — Il
11 | Ash Dyke Ash Dyke
Related Works Related Works
12 | Continuous
Emission
Monitoring
(CEMS) System
13 | Inert gas fire
extinguishing
system

Regulation 14(3) of the 2014 Regulations, which also has three
provisos, applies to existing generating stations which, as noted
hereinabove, means projects which have been declared to be under
commercial operation on a date prior to 1.4.2014. All the generating units
of the Appellant, which are the subject matter of these appeals, were
declared to have been under commercial operation long prior to
01.04.2014. Since most of these generating plants are more than 25
years old, and the additional capital expenditure, which the Appellant
claims they are entitled to incur under this head, is also after the cut-off
date, these claims would, consequently, fall within the scope and ambit of
Regulation 14(3).

As the claims of the Appellant, in this batch of Appeals, fall under
clauses (i), (iii), (iv) and (x) of Regulation 14(3), it is unnecessary to refer
to any of the other clauses thereof. Clause (ii) of Regulation 14(3) relates
to “change in law or compliance of any existing law”, Clause (iii) of

Regulation 14(3) relates to “any expenses to be incurred on account of
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need for higher security and safety of the plant as advised or directed by
appropriate Government agencies of statutory authorities responsible for
national security/internal security. Clause (iv) relates to “deferred works
relating to ash pond or ash handling system in the original scope of work”,
and Clause (x) relates to “any capital expenditure found justified after
prudence check necessitated on account of modifications required or
done in fuel receiving system arising due to non-materialization of coal
supply corresponding to full coal linkage in respect of thermal generating
station as a result of circumstances, not within the control of the
generating station.

The word ‘change in law’, used in Clause (ii) of Regulation 14(3), is
again a defined expression. Regulation 3(9) defines ‘change in law’ to
mean occurrence of any of the following events: (a) enactment, bring into
effect or promulgation of any new Indian law; or (b) adoption, amendment,
modification, repeal or re-enactment of any existing Indian law; or (c)
change in interpretation or application of any Indian law by a competent
court, Tribunal or Indian Governmental Instrumentality which is the final
authority under law for such interpretation or application; or (d) change by
any competent statutory authority in any condition or covenant of any
consent or clearances or approval or license available or obtained for the
project; or (e) coming into force or change in any bilateral or multilateral
agreement/treaty between the Government of India and any other
Sovereign Government having implication for the generating station
regulated under these Regulations.

The aforesaid definition of “change in law” is extremely wide and as
long as the claims, relating to capital expenditure in respect of all their
generating units, fall within the ambit of a “change in law” under
Regulation 3(9), the Appellant, subject to compliance with the other
conditions which shall be detailed hereinafter, would be entitled to the
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benefit of additional capitalisation under Regulation 14(3)(ii) of the 2014
Regulations.

Clause (ii) of Regulation 14(3) is not confined only to a “change in
law”, but also brings within its ambit “compliance of any existing law” ie
cases where such capital expenditure is required to be incurred, or is
proposed to be incurred, to comply with any law in force on the date the
claim is made. ‘Law’, in this context, would not only include plenary
legislation but would also bring within its fold subordinate legislation such
as rules, regulations or even orders/ notifications which have the force of
law, provided, of course, that it is in order to comply with such an existing
law, that the claim for incurring, or having incurred, additional capital
expenditure is made.

Clause (i) to (x) of Regulation 14(3) must be read to be in the
alternative, and each one of them must be understood as relating to
aspects different from the others and as not to overlap, for the CERC,
while making these statutory Regulations, cannot be said to have indulged
In a repetitive or meaningless exercise of providing for the same aspect in
more than one clause. Therefore, claims made in Clause (iii) or (iv) or (x)
must relate to matters other than those which fall within the ambit of
Clause (ii) of Regulation 14(3). For it to fall within Clause (iii) of Regulation
14(3), the capital expenditure should have been incurred on account of
the need for higher security and safety of the plant. Such a need, for
higher security and safety of the plant, must have arisen as a result of the
advice or directions given by (1) the appropriate Government agencies or
(2) statutory authorities, responsible for national security/ internal security.
To invoke Clause (iii) of Regulation 14(3), the Appellant would be required
to satisfy the CERC that such capital expenditure had been incurred, or
was proposed to be incurred, to fulfil the need for higher security and
safety of the plant, and that such a need had arisen as a result of the
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advice rendered or the directions issued by the agencies/statutory
authorities responsible for national security/ internal security. Failure to
fulfil the aforesaid requirements would disentitle the Appellant from
claiming additional capital expenditure under Clause (iii)) of Regulation
14(3).

Clause (iv) of Regulation 14(3) is confined to ash pond or ash
handling system. From a reading of Regulation 3(43), it does appear that
the original scope of the project/work would be the capital expenditure
envisaged to be incurred by the generating company up to the cut-off date
le from the inception upto two/three years of its commissioning. Such
works, to fall within the ambit of Clause (iv), must not only fall within the
scope of the work envisaged at the time the plant was
established/commissioned, but must also not have been executed i.e.
execution of such works, which fell within the original scope of the work,
should have been deferred for its execution to a later date. In order to
satisfy the requirement of Clause (iv) of Regulation 14(3), the works
should (1) relate to ash pond or ash handling system, (2) fall within the
original scope of the work, and (3) its execution must have been deferred
to a later date, and the claimant must establish that it is intended to be

executed within the control period.

(c). PROVISO: ITS EFFECT;

As noted herein above, Regulation 14(3) of the 2014 Regulations
contains three provisos. It is necessary therefore to note, in brief, the
purpose which a proviso serves, and the function it discharges. A proviso
may serve four different purposes (1) qualifying or excepting certain
provisions from the main enactment; (2) it may entirely change the very
concept of the intendment of the enactment by insisting on certain
mandatory conditions to be fulfilled in order to make the enactment
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workable; (3) it may be so embedded in the Act itself as to become an
integral part of the enactment and thus acquire the tenor and colour of the
substantive enactment itself; and (4) it may be used merely to act as an
optional addenda to the enactment with the sole object of explaining the
real intendment of the statutory provision. (S. Sundaram Pillai v. V.R.
Pattabiraman, (1985) 1 SCC 591).

As a proviso has several functions, the court, while interpreting a
statutory provision, is required to carefully scrutinize and find out the real
object of the proviso appended to that provision. A provision and the
proviso thereto must be construed as a whole. (S. Sundaram
Pillai v. V.R. Pattabiraman; Craies: Statute Law 7™ Edn.). A proviso
must be construed harmoniously with the main enactment (Abdul Jabar
Butt v. State of J&K, (1957) SCR 51; CIT v. Indo-Mercantile Bank Ltd.,
1959 Supp (2) SCR 256.; Ram Narain Sons Ltd. v. Asstt. CST, (1955)
2 SCR 483; State of Punjab v. Kailash Nath, (1989) 1 SCC 321), and
be considered in relation to the principal matter to which it stands as a
proviso. A proviso cannot be torn apart from the main Section nor can it
be used to nullify or set at naught the real object of the main Section. (S.

Sundaram Pillai v. V.R. Pattabiraman; Craies: Statute Law 7™ Edn.).

(d). THE MAIN PROVISION AND ITS PROVISO SHOULD BE READ
HARMONIOUSLY:

A proviso must be considered in relation to the principal matter to
which it stands as a proviso, and should be construed harmoniously with
the main enactment. (Abdul Jabar Butt v. State of J&K, (1957) SCR 51).
The golden rule is to read the whole Section, inclusive of the proviso, in
such a manner that they mutually throw light on each other, and result in
a harmonious construction. (Dwarka Prasad v. Dwarka Das Saraf,
(1976) 1 SCC 128; S. Sundaram Pillai v. V.R. Pattabiraman, (1985) 1
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SCC 591; D. Mahesh Kumar v. State of Telangana: 2016 SCC
OnLineHyd 382). As a general rule, it is proper to construe the main
provision and the proviso together without making either of them
redundant or otiose.(J.K. Industries Ltd.). A sincere attempt should be
made to reconcile the enacting clause and the proviso and to avoid
repugnancy between the two. (Tahsildar Singh; Maxwell's
Interpretation of Statutes, 10 Edn., at p. 162; D. Mahesh Kumar v.
State of Telangana: 2016 SCC OnLineHyd 382).

Though there are ten clauses under Regulation 14(3) of the 2014
Regulations, the second proviso to Regulation 14(3) stipulates that any
capital expenditure, other than that of the nature specified in Clause (i) to
(iv), in the case of coals/lignite based stations, shall be met from out of
compensation allowance. As the Appellant is a coal based station, it is not
entitled to claim the capital expenditure, under Clause (x) of Regulation
14(3), as the claim under this head can only be met from out of
compensation allowance, which falls within the ambit of Regulation 17 of
the 2014 Regulations. As shall be detailed hereinafter, compensation
allowance, under Regulation 17, is not available to a thermal generation
station beyond its useful life of 25 years. Consequently such a claim can
no longer be made by the appellant either under Regulation 14(3)(x) or
under Regulation 17.

Regulation 14(3) stipulates that the capital expenditure, incurred or
projected to be incurred by the appellant, under Clauses (ii), (iii), and (iv)
thereunder, may be admitted by the CERC. Use of the word ‘may’ shows
that the Commission has the discretion either to admit or not to admit such
capital expenditure for determination of the Appellant’s tariff. It goes
without saying that the discretion conferred on the CERC, either to admit
or refuse to admit such capital expenditure for determination of tariff, must
be exercised for just and valid reasons to be recorded in the tariff order.
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Regulation 14(3) also requires such capital expenditure, before it is
admitted, to be subject to prudence check by the CERC. Regulation 3(48)
defines “prudence check” to mean scrutiny of the reasonableness of
capital expenditure incurred or proposed to be incurred, as may be
considered appropriate by the Commission for determination of tariff, and
while carrying out the prudence check, the Commission shall look into
whether the generating company has been careful in its judgment and
decision for executing the project or has been careful and vigilant in
executing the project. Regulation 10 relates to prudence check of capital
expenditure. Regulation 10(1) stipulates that the following principles shall
be adopted for prudence check of the capital cost of existing projects
which, in the case of a thermal generating station, may be carried out
taking into consideration the bench mark norms specified/to be specified
by the Commission from time to time.

It is only on fulfilment of the aforesaid requirements, would the
appellant be entitled to have the additional capital expenditure, which it
claims falls within clauses (ii), (iii) and (iv) of Regulation 14(3), admitted
by the CERC. Let us now examine the effect which the first and the third

provisos have on Regulation 14(3) of the 2014 Regulations.

(e). ORDINARILY A PROVISO CARVES OUT AN EXCEPTION TO
THE MAIN PROVISION:

Before examining the scope and ambit of the first and the third
provisos to Regulation 14(3), it is necessary to ascertain the nature of
these two provisos. A proviso, to a particular provision of a statute, only
embraces the field which is covered by the said provision. It carves out an
exception to the provision to which it has been enacted as a proviso, and
to no other. (CIT v. Indo-Mercantile Bank Ltd., 1959 Supp (2) SCR
256; A.N. Sehgal v. Raje Ram Sheoran 1992 Supp (1) SCC
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304; TribhovandasHaribhai Tamboli v. Gujarat Revenue Tribunal,
(1991) 3 SCC 442; Kerala State Housing Board v. Ramapriya Hotels
(P) Ltd., (1994) 5 SCC 672; BinaniBinani Industries Ltd. v. CCT, (2007)
15 SCC 435, Madras and Southern Mahratta Railway Co., Ltd. v.
Bezwada Municipality, 1944 SCC OnLine PC 7; Nagar Palika Nigam
v. Krishi Upaj Mandi Samiti, (2008) 12 SCC 364; Ram Narain Sons
Ltd. v. Asstt. CST, (1955) 2 SCR 483).

The ordinary and proper function of a proviso, coming after a
general enactment, is to limit that general enactment in certain instances.
(Jennings v. Kelly; Binani Industries Ltd. v. CCT, (2007) 15 SCC 435).
As a general rule, in construing an enactment containing a proviso, it is
proper to construe the provisions together without making either of them
redundant or otiose. (J.K. Industries Ltd. v. Chief Inspector of
Factories and Boilers, (1996) 6 SCC 665). It would not be a reasonable
construction of any statute to say that a proviso, which in terms purports
to create an exception, should be held to be otiose. (Kaviraj Pandit
Durga Dutt Sharma v. Navaratna Pharmaceuticals Laboratories,
(1965) 1 SCR 737). A sincere attempt should be made to reconcile the
enacting clause and the proviso and to avoid repugnancy between the
two. (Tahsildar Singh v. State of U.P., 1959 Supp (2) SCR 875).

A qualifying or an excepting proviso only embraces the field which
Is covered by the main provision. It carves out an exception to the main
provision to which it has been enacted as a proviso, and to no other. (The
Commissioner of Income-tax, Mysore Travanecore-Cochin and
Coorg, Bangalore v. The Indo Mercantile Bank Ltd.***; Ram Narain
Sons Ltd. v. Asstt. CST, (1955) 2 SCR 483). The effect of an excepting
or qualifying proviso is to except out of the preceding portion of the
enactment, or to qualify something enacted therein, which, but for the

proviso, would be within it. Such a proviso cannot be construed as
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enlarging the scope of an enactment when it can be fairly and properly
construed without attributing to it that effect. (Shah Bhojraj Kuverji Oil
Mills and Ginning Factory v. Subbash Chandra Yograj Sinha, (1962)
2 SCR 159 : Kedarnath Jute Mfg. Co. Ltd. v. CTO, (1965) 2 SCR 626;
Craies on Statute Law, 5 Edn., pp. 201-202). Such a proviso is a
qualification of the preceding enactment which is expressed in terms too
general to be quite accurate. (LOCAL GOVERNMENT BOARD
APPELLANTS; AND SOUTH STONEHAM UNION RESPONDENTS.,
[1909] A.C. 57; S. Sundaram Pillai v. V.R. Pattabiraman, (1985) 1 SCC
591). The natural presumption is that, but for the proviso, the enacting part
of the Section would have included the subject-matter of the proviso.
(Shah Bhojraj Kuverji Oil Mills and Ginning Factory v. Subbash
Chandra Yograj Sinha, (1962) 2 SCR 159; S. Sundaram Pillai v. V.R.
Pattabiraman, (1985) 1 SCC 591; Ishverlal Thakorelal Almaula v.
Motibhai Nagjibhai, (1966) 1 SCR 367: Madras and Southern
MahrataRailway Co. Ltd. v. Bezwada Municipality**; Indo Mercantile
Bank Ltd**.; Craies in his book Statute Law (7 Edn.). Such a proviso is
added to a principal clause primarily with the object of taking out of the
scope of that principal clause what is included in it and what the legislature
desires should be excluded. (STO, Circle-I**, Jabalpur v.
HanumanPrasad***; S. Sundaram Pillai v. V.R. Pattabiraman, (1985)
1 SCC 591; D. Mahesh Kumar v. State of Telangana: 2016 SCC
OnLineHyd 382)

A proviso is normally used to remove special cases from the general
enactment, and provide for them specially. A proviso qualifies the
generality of the main enactment by providing an exception and taking out
from the main provision a portion which, but for the proviso, would be a
part of the main provision. (S. Sundaram Pillai v. V.R. Pattabiraman;
Craies: Statute Law 7™ Edn.). The proper function of a proviso is to
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except and deal with a case which would otherwise fall within the general
language of the main enactment. (Madras and Southern Mahratta
Railway Co., Ltd. v. Bezwada Municipality, 1944 SCC OnLine PC 7;
Holani Auto Links (P) Ltd. v. State of M.P., (2008) 13 SCC 185; CIT v.
Indo-Mercantile Bank Ltd., 1959 Supp (2) SCR 256; A.N. Sehgal v.
Raje Ram Sheoran, 1992 Supp (1) SCC 304). A proviso is a qualification
of the preceding provision, and is not to be interpreted as stating a general
rule. (Haryana State Coop. Land Development Bank Ltd. v. Banks
Employees Union, (2004) 1 SCC 574; Shah Bhojraj Kuverji Oil Mills
and Ginning Factory v. Subbash Chandra Yograj Sinha, (1962) 2 SCR
159; Calcutta Tramways Co. Ltd. v. Corpn. of Calcutt; A.N. Sehgal v.
Raje Ram Sheoran 1992 Supp (1) SCC 304; TribhovandasHaribhai
Tamboli v. Gujarat Revenue Tribunal, (1991) 3 SCC 442 and Kerala
State Housing Board v. Ramapriya Hotels (P) Ltd., (1994) 5 SCC 672).

The Appellant’'s claim for additional capital expenditure under
Regulation 14(3) (x), would, in the light of the second proviso to
Regulation 14(3), be required to be claimed as compensation allowance
under Regulation 17, and not under Regulation 14(3). The second proviso
to Regulation 14(3), which stipulates that any capital expenditure, other
than those specified in Clause (i) to (iv) shall be met from out of
compensation allowance (ie under Regulation 17), is also in the nature of
a qualifying proviso, the effect of which is to qualify the generality of
Regulation 14(3) by providing an exception and taking out from it, clauses
(v) to (x) which, but for the second proviso, would have continued to be a
part of Regulation 14(3), and would have been treated as additional
capital expenditure in terms of the said Regulation.

As a qualifying proviso is added to a principal clause primarily with
the object of taking out of the scope of that principal clause what is
included in it, and what the legislature or rule or regulation making
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authority desires should be excluded, both the first and the third provisos
to Regulation 14(3) also fall within this category. The first proviso to
Regulation 14(3) stipulates that, any expenditure on acquiring the minor
items or the assets including tools and tackles, furniture, air-conditioners,
voltage stabilizers, refrigerators, coolers, computers, fans, washing
machines, heat convectors, mattresses, carpets etc. brought after the cut-
off date shall not be considered for additional capitalization for
determination of tariff with effect from 01.04.2014. As the first proviso
uses the word ‘including’, it is not just the items specifically referred to in
the first proviso, but other minor items of a like nature which are not
entitled to be considered for additional capitalization, for the purpose of
determination of tariff, during the control period governed by this 2014
Regulations.

While the expenditure incurred, on acquiring minor items or assets,
may have otherwise qualified for additional capital expenditure, if it fell
within any one of the clauses of Regulation 14(3), the first proviso carves
out an exception and excludes such items from being considered towards
additional capital expenditure, under the said Regulation, on or after
01.04.2014.

In terms of the third proviso to Regulation 14(3), if any expenditure
has been claimed under Renovation and Modernization (R&M), repairs
and maintenance under O&M expenses, and Compensation Allowance,
the same expenditure cannot be claimed under this Regulation (ie
Regulation 14(3)). Renovation & Modernisation (R&M) falls under
Regulation 15, Compensation Allowance falls under Regulation 17, and
Operation & Maintenance expenses falls under Regulation 29. Regulation
3(42) defines “Operation & Maintenance expenses’ to mean the
expenditure incurred for Operation and Maintenance of the project or part

thereof, and includes the expenditure on manpower, repairs,
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maintenance, spares, consumables, insurance and overheads, but
excludes fuel expenses and water charges.

The exception carved out by the third proviso is that, even if the
capital expenditure falls within any one of the clauses of Regulation 14(3),
if such capital expenditure has been claimed as expenditure under
Regulations 15 or 17 or as repairs & maintenance under Regulation 29, it
cannot again be claimed as additional capital expenditure under
Regulation 14(3). The effect of the third proviso is that, even for items
falling under any one of the clauses of Regulation 14(3), a claim with
respect to such capital expenditure can be made either under Regulation
14(3) or Regulations 15, 17 or 29, but not in more than one of them.

The third proviso neither bars a claim for additional capital
expenditure under Regulation 14(3), nor does it obligate a thermal
generation station to take recourse only to Regulations 15, 17 and 29 and
not to Regulation 14(3). All that the third proviso disables is for a claim to
be made for the same capital expenditure twice. Once such capital
expenditure is claimed as R & M under Regulation 15, or as compensation
under Regulation 17 or as repairs & maintenance under Regulation 29,
the very same capital expenditure cannot again be claimed under
Regulation 14(3).

By the use of the word “claimed”, the third proviso also makes it
clear that the generating company is barred from claiming additional
capital expenditure under any one of the clauses of Regulation 14(3), only
if it has actually claimed such capital expenditure under Regulations 15 or
17 or 29. The effect of the third proviso is that, if an item of capital
expenditure falls within the ambit of both Regulation 14(3) and say
Regulation 15, the generating company may opt to avail it under
Regulation 14(3) instead of under Regulation 15. The underlying object of
the third proviso is also to clarify that the generating company cannot
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make the same claim under two different heads, and it is well settled that
where the meaning of a Section, Rule or Regulation is unclear, a proviso
may be used as a guide to its interpretation. (Sarathi in Interpretation of
Statutes; S. Sundaram Pillai v. V.R. Pattabiraman, (1985) 1 SCC 591;
D. Mahesh Kumar v. State of Telangana: 2016 SCC OnLine Hyd 382).

(f).PROVISIONS OF ONE REGULATION CANNOT BE USED TO
DEFEAT ANOTHER:

Regulation 15(1) requires the generating station to make an
application before the Commission, seeking approval to meet the
expenditure on R&M, “for the purpose of extension of life beyond the
originally recognized useful life” for the purpose of tariff of the generation
station. Regulation 3(67)(a) defines ‘useful life’, in relation to a coal/lignite
based thermal generating station unit, to mean 25 years. Consequently,
the expenditure on R&M can be incurred by a generating station only for
the purpose of extending its life beyond its useful life of 25 years. Use of
the words “for the purpose of extension of life beyond the originally
recognized useful life”, in Regulation 15(1), makes it clear that approval
to meet the expenditure on R&M can only be sought for a period beyond
the useful life of the plant ie after 25 years, and it is established that such
expenditure is sought to be incurred only for the purpose of extension of
the life of the plant. That expenditure on R&M is available under
Regulation 15(1), only after 25 years of the useful life of a plant, does not
mean that additional capital expenditure, under Regulation 14(3), is
unavailable after the plant has completed its useful life of 25 years, for it
is well settled that the provisions of one section of a statute (Regulation
15(1) in the present case) cannot be used to defeat those of another

(Regulation 14(3) in the present case), unless it is impossible to effect
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reconciliation between them. (Raj Krushna Bose v. Binod Kanungo:
AIR 1954 SC 202; Sultana Begum: (1997) 1 SCC 373; Mohd. Sher
Khan v. Raja Seth Swami Dayal : AIR 1922 PC 17; Kailash Chandrav.
Mukundi Lal, (2002) 2 SCC 678). We find no such impossibility.

(g). DIFFERENT WORDS USED IN TWO DIFFERENT PROVISIONS
CARRY DIFFERENT MEANINGS:

When two different words (or sentences) are used in two different
provisions of the same statute, one has to construe these different words
as carrying different meanings. (Kailash Nath Agarwal v. Pradeshiya
Industrial & Investment Corpn. of U.P. Ltd., (2003) 4 SCC 305).
Different use of words, in two provisions of a statute, is for a purpose. If
the field of the two provisions were to be the same, the same words would
have been used. (B.R. Enterprises v. State of U.P., (1999) 9 SCC 700.
When two words of different import are used in a statute in two
consecutive provisions, it would be difficult to maintain that they are used
in the same sense, and the conclusion must follow that the two
expressions have different connotations. (Member, Board of Revenue v.
Arthur Paul Benthall, (1955) 2 SCR 842). When the legislature has taken
care of using different phrases in different sections, normally different
meaning is required to be assigned to the language used by the
legislature. If different words of different import are used in two different
provisions of the same statute, there is a presumption that they are not
used in the same sense.(Arthur Paul Benthall (1955) 2 SCR
842; Oriental Insurance Co. Ltd. v. Hansraj bhai V. Kodala, (2001) 5
SCC 175). If the legislative intention was not to distinguish, there would
have been no necessity of expressing the position differently. When the

situation has been differently expressed, the legislature must be taken to
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have intended to express a different intention. (CIT v. East West Import
and Export (P) Ltd., (1989) 1 SCC 760).

Section 15(1) uses the words “for the purpose of extension of life
beyond the originally recognized useful life”, which are different from the
words “in respect of existing generating station incurred............ after the
cut off date” used in Regulation 14(3). As two sentences of different import
are used in the 2014 Regulations, in two consecutive provisions (ie
Regulation 14(3) and 15(1)), it would be difficult to maintain that they are
used in the same sense, and the conclusion must follow that the two
expressions have different connotations. While it may not be permissible
for the appellant to claim R&M under Regulation 15(1) other than for the
purpose of extension of life beyond the useful life of its generating plant,
that does not mean that additional capital expenditure, which is not sought
as R&M solely for the purpose of life extension, cannot be claimed under
Regulation 14(3) beyond the useful life of 25 years of the plant.

It is not in dispute that most of the generating stations of the
appellant, which are the subject matter of these appeals, have completed
their useful life of 25 years, and are eligible to meet the expenditure on
R&M, for extension of its life, by making an application to the CERC under
Regulation 15. It is un-necessary for us to take note of the other clauses
of Regulation 15, as it is not in dispute that the Appellant has made no
application before the Commission in terms of Regulation 15(1) and has,
instead, claimed Special Allowance under Regulation 16.

Regulations 15 and 16 are in the alternative. Regulation 16 relates
to Special Allowance for coal based/lignite fired thermal generating
stations. Regulation 16(1) provides that a generation company, instead
of availing R&M, may opt to avail a ‘Special Allowance’ in accordance with
the norms specified in Regulation 16 as compensation for meeting the
requirement of expenses including R&M beyond the useful life of the
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generating station. The option, given to the generating company under
Regulation 16(1), is to avail Special Allowance under Regulation 16,
instead of making an application under Regulation 15 for incurring
expenditure towards R&M. This Special Allowance, under Regulation
16(1), is the compensation for meeting the requirement of expenses,
including R&M, beyond the useful life of the generating station or for a unit
thereof. The word ‘including’, used in Regulation 16(1) indicates that the
Special Allowance is made available not only to meet the R&M
expenditure, but something more.

The guestion which necessitates examination is whether, by the use
of the word ‘including’ in Regulation 16(1), the 2014 Regulations intended
to exclude not only the claim for expenditure towards R&M, but also
additional capital expenditure under Regulation 14(3). It is useful, in this
context, to take note of Regulation 17 which relates to Compensation
Allowance. The Compensation Allowance, under Regulation 17, can only
be claimed during the useful life of the plant, and not beyond. As both R
& M expenditure under Regulation 15 and Special allowance under
Regulation 16 can only be claimed beyond the useful life of the plant, by
which time the compensation allowance under Regulation 17 is no longer
available, it does appear that Regulation 16(1), by the use of the word
“‘including” therein, intended that the Special allowance was not only in
lieu of Regulation 15 but was also intended to cover the expenditure which
could hitherto be claimed under Regulation 17.

It is true that Regulation 17(1) provides that Compensation
Allowance shall be admissible to meet expenses on new assets of a
capital nature which are not admissible under Regulation 14 of the
Regulations. All that Regulation 17 prohibits is for the capital expenditure,
claimed under Regulation 14, to again be claimed under Regulation 17

and nothing more.
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In our opinion, the other expenditure (ie apart from R&M) required
to be met from the Special Allowance, under Regulation 16, would not
include the additional capital expenditure under Regulation 14 (3). A
reading of Clause (i) of Regulation 14(3) would make this amply clear.
Clause (i) of Regulation 14(3) relates to liabilities to meet award of
arbitration or for compliance of the order or decree of a court of law. The
amount which the generating company may be required to incur, to
comply with (1) an arbitration award or (2) order or decree of a competent
court, would not be precisely known either before an arbitration award, or
an order or decree by a competent court, is passed. It does not, therefore,
stand to reason that even the expenditure which may have to be incurred
under Regulation 14(3)(i) during the extended life of a generation station,
the quantum of which is not even certain till an award/decree is passed,
was meant to be covered by the normative sum specified as Special
allowance under Regulation 16. The Special Allowance, as is evident from
Regulation 16(2), is given at a normative value of Rs.7.5 lakh/MW/year for
2014-15 and thereafter escalates at Rs.6.35 each year during the tariff
period 2014-19, from the Financial Year after completion of the useful life
of the unit.

The option given to a generating company is to choose Special
Allowance under Regulation 16, instead of availing R&M which falls within
the ambit of Regulation 15. The 2014 Regulations do not stipulate that the
Special allowance under Regulation 16 is an alternative to the additional
capital expenditure under Regulation 14(3). Even otherwise, the third
proviso excludes any expenditure already claimed under R&M from again
being claimed under Regulation 14(3), and as Regulation 16 can be opted
instead of Regulation 15, it can, at best, mean that the capital expenditure,
incurred or to be incurred from the Special Allowance under Regulation
16, cannot again be claimed under Regulation 14(3), and nothing more.
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Clause (3) of Regulation 16 requires the expenditure, incurred or utilized
on the Special Allowance, to be maintained separately by the generating
stations, and details of such expenditure to be made available to the
CERC as and when directed to furnish details of such expenditure. Since
any claim for additional capital expenditure under Regulation 14(3) is
subject to prudence check, it is always open to the CERC to call for details
and ascertain whether the expenditure, which the Appellant has incurred
from the Special Allowance under Regulation 16, is again sought to be
claimed under Regulation 14(3), and, if the same expenditure is sought to
be claimed both under Regulation 14(3) and Regulation 16, to then
disallow the claim for such additional capital expenditure under Regulation
14(3).

Regulation 14(3) and 15 are mutually exclusive. While the Special
Allowance under Regulation 16 is an alternative to a claim for R&M
expenditure under Regulation 15, it does not cover the additional capital
expenditure falling within the ambit of Regulation 14, for, if it did, there
would not have been any need for the 2014 Regulations to contain
separate provisions for additional capital expenditure, R&M and for
Special Allowance, and it would have sufficed to specify that additional
capital expenditure (which is governed by Regulation 14(3)) would also
be covered under Regulation 16 or to expressly stipulate that Regulation
16 is an alternative both to Regulations 14(3) and 15(1).

(h).ADDITION OF WORDS TO A STATUTORY PROVISION IS
IMPERMISSIBLE:

For the submission, urged on behalf of the Respondents, to be
accepted, we may have to add in Regulation 16 (1) the words “and
additional capitalization” after the words “instead of availing R&M” and

before the words “may opt to avail a ‘special allowance’ “ so that the
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relevant part of Regulation 16(1) reads “ instead of availing R&M and
additional capitalization, may opt to avail a special allowance”. Such a
course is impermissible, for it is well settled that a provision must be
construed according to the natural meaning of the language used; and the
Court, in interpreting a Statute or a statutory Regulation, must proceed
without seeking to add words which are not to be found in the Statute or
the Regulation. (Southern Petrochemical Industries Co. Ltd. v.
Electricity Inspector & ETIO, (2007) 5 SCC 447; Union of India v.
Mohindra Supply Co., (1962) 3 SCR 497, Bank of England. v. Vagliano
Bros**; CIT v. Anjum M.H. Ghaswala, (2002) 1 SCC 633; J. Srinivasa
Rao v. Govt. of A.P.***; D. Mahesh Kumar v. State of Telangana: 2016
SCC OnLineHyd 382).

(i). WORDS IN A STATUTORY REGULATION CANNOT BE BRUSHED
ASIDE AS INAPPOSITE SURPLUSSAGE:

The only other way, for the submission of the learned Counsel for
the Respondent to be accepted, is to delete the word “Existing” in
Regulation 14(3). This is also impermissible, since it is not a sound
principle of construction to brush aside words in a statute or Regulation,
as being inapposite surplusage, if they can have appropriate application
In circumstances conceivably within the contemplation of the Statute.
(Aswini Kumar Ghose v. Arabinda Bose, (1952) 2 SCC 237).

An efficient generating station may have no need to incur capital
expenditure towards Renovation & Modernisation. It may therefore
choose not to claim such capital expenditure under Regulation 15, and
instead claim Special Allowance under Regulation 16, though the special
allowance under Regulation 16 is provided at a normative figure, and the
claim for R&M expenditure under Regulation 15 is based on actuals. While
Regulation 15(1) is attracted only after a thermal generating station has
completed its useful life of 25 years, and is seeking extension of its useful
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life, Regulation 14(3) does not prescribe any such restriction, and is
applicable both before the generating station has completed its useful life
and even thereafter during its extended life. The very fact that Regulation
15(1) makes it clear that it is available only after the useful life of the plant
and for the purpose of extension of useful life, and Regulation 14(3) does
not expressly stipulate that it would not be available after the useful life of
the plant of 25 years, would show that the additional capital expenditure
under Regulation 14(3) can be claimed both before and after the useful
life of the plant, however, “after the cut-off date” stipulated in Regulation
14(3) which is 2 or 3 years after the date of commercial operation. The
very fact that the third proviso only disables expenditure claimed under
R&M, repairs and maintenance under O&M expenses, and compensation
allowance from again being claimed under Regulation 14(3) shows that,
as long as the generating company has not claimed ‘expenditure’ under
Regulations 15 or 17 or 29, it is entitled to claim additional capital
expenditure under Regulation 14(3).

As noted hereinabove, the second proviso to Regulation 14(3)
requires capital expenditure, other than those specified in clauses (i) to
(iv) of Regulation 14(3), in the case of coal based generating stations, to
be met out of the compensation allowance. Regulation 17(1) and (2),
which relate to compensation allowance, make it clear that the said
allowance is available only during the useful life of a generating station, ie
for 25 years, and not thereafter during its extended life. If, as is contended
on behalf of the Respondents, the additional capital expenditure, to be
incurred under Regulation 14(3), was intended to be confined only till the
useful life of the generation unit, Regulation 14(3) would also have
restricted, as has Regulation 17, its application only to the useful life of

the generation plant, and not beyond.
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Likewise, if the intention of the 2014 Regulations was to confine
Regulation 14(3) only to the useful life of the coal based generating
station, and not to make it available during its extended life, the 3" proviso
thereunder would not have stipulated that the expenditure claimed under
renovation and maintenance, cannot be claimed under Regulation 14(3).
It is in recognition of the fact, that additional capital expenditure under
Regulation 14(3) is available even during the extended life of a generating
company, that the 3" proviso to Regulation 14(3) bars a generating
company from claiming capital expenditure both under Regulation 15(1)
and under Regulation 14(3). If Regulation 14(3) was not available to a
generating company during its extended life, there was no need to
specifically provide that it would not be available in case R&M had been
claimed, for R&M can only be claimed under Regulation 15(1) for
extension of the useful life of a generating company, and not during its
useful life.

While Learned Counsel for the appellant may not have been amiss
in their submission that the CERC, in the impugned Orders, does not
appear to have specifically held that the claim for additional capitalization
under Regulation 14(3) is barred on Special Allowance being claimed
under Regulation 16(1), the fact remains that the appellant was directed
to meet the capital expenditure, they sought to incur under Regulation
14(3), from the Special Allowance granted to them under Regulation
16(1). The CERC has, implicitly, held that the claim for additional capital
expenditure cannot be claimed, once Special Allowance under Regulation
16(1) has been opted for.

It was necessary for us, therefore, to analyse the relevant
provisions of the 2014 Regulations, in examining this question. The
contentions, under this head, are answered holding that, while additional
capital expenditure under Regulation 14(3), (subject to fulfilment of the
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other conditions stipulated therein), can be claimed even on receipt of
Special Allowance under Regulation 16(1), the generating station is not
entitled to claim the same capital expenditure both under Regulation 14(3)
and 16(1), as that would result in the Appellant unjustly enriching itself at
the cost of consumers, whose interests the CERC is obligated to protect

in terms of Regulation 61(d) of the Electricity Act.

VIII. SHOULD THE GENERALIA SPECIALIBUS NON -DEROGANT
TEST BE APPLIED:

It is contended, on behalf of the appellant, that, in NTPC Ltd. vs.
CERC & Ors., (Judgment in Appeal No. 125 of 2017 dated 09.05.2019),
this Tribunal considered the inter-play between Regulation 14(3) and
Regulation 17 (Compensation Allowance). and held that general
provisions must yield to special provisions; a similar view was taken in
NTPC vs CERC & Ors. (Order in Appeal No. 93 of 2017 dated
29.01.2020); Regulation 16 and 17, in their application, are similar in
nature as they both provide for an allowance which is to be recovered
separately without revision of capital cost; in the present case also,
specific Additional Capital Expenditure was claimed by the appellant,
which fell under the Regulation 14 (3); and in terms of the law laid down
by this Tribunal, if the said specific expenditure is claimed under the
Special provision [Regulation 14 (3)] then the general provisions such as
Compensation Allowance/ Special Allowance [Regulation 16/17] must
yield to it.

In NTPC Limited Versus Central Electricity Regulatory
Commission (Order in APPEAL NO. 125 of 2017 dated 09th May,
2019), this Tribunal observed:-

....... 31. It is well settled if special provision is available one should not
take recourse to general provision. General provisions must yield to
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special provisions in such situation. Therefore, it is clear from the
impugned order that the very process in assessing the claims was not
properly appreciated by the Commission. If at all Commission needed
some more information, they ought to have asked the Appellant for such
information instead of opining that there is incomplete information. It is not
in dispute in so far as other plants of the Appellant, similar claim as safety
measures was allowed by the very same Central Commission. Therefore,
there is no doubt that if additional capital expenditure after cut-off date is
spent towards higher security and safety of the plant in terms of
Regulation as recommended by appropriate Government Agency or
Statutory Authority, it shall fall under Regulation 14(3)(iii). In that view of
the matter, and for the reasons mentioned above, we are of the opinion
that the Respondent Commission proceeded on wrong assumption and
denied the claim of the Appellant under Regulation 14(3)(iii)) of 2014
Regulations...........

The maxim generalia specialibus non derogant, means that a
general later law does not abrogate an earlier special one by mere
implication. In other words, where there are general words in a later Act
capable of reasonable and sensible application, without extending them
to subjects specially dealt with by the earlier Legislation, it should not be
held that the earlier special legislation is indirectly repealed, altered, or
derogated from merely by force of such general words, without any
indication of a particular intention to do so. In such cases it is presumed
to have only general cases in view, and not particular cases which have
been already otherwise provided for by the special Act. ( Maxwel on the
Interpretation of Statutes, Eleventh Edition, page 168). This principle
has also been applied to resolve any conflict between general and special
provisions in the same legislative instrument, and it has been held that in
case of conflict, between a special provision and a general provision, the
special provision prevails over the general provision, and the general
provision applies to such cases which are not covered by the special
provision. (Kureti Venkateswarlu, President v. State of Andhra
Pradesh, 1970 SCC OnLine AP 33).
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Having already given its attention to the particular subject and
provided for it, the legislature is reasonably presumed not to intend to alter
that special provision by a subsequent general enactment unless that
intention be manifested in explicit language or there be something which
shows that the attention of the legislature had been turned to the special
Act, and that the general one was intended to embrace the special cases
provided for by the previous one, or there be something in the nature of
the general one making it unlikely that an exception was intended as
regards the special Act. In the absence of these conditions, the general
statute is read as silently excluding from its operation the cases which
have been provided for by the Special one. (Maxwel on the

Interpretation of Statutes, Eleventh Edition, page 168).

A claim for additional capital expenditure, under Regulation 14(3),
can be made by a generating company only if such a claim falls
specifically within any one of Clauses (i) to (x) thereunder. Further, in view
of its second proviso, such a claim should fall specifically within clauses
() to (iv) of Regulation 14(3), as any claim under clauses (v) to (x) is
required to be met from out of the compensation allowance available,
under Regulation 17, during the useful life of the generating station. As
compensation under Regulation 17 ceases to be available, during the
extended life of the concerned Generating station, it is only with respect
to claims, which specifically fall under clauses (i) to (iv) of Regulation
14(3), would the appellant, subject to prudence check etc, be entitled to

incur such additional capital expenditure during its extended life.

Unlike Regulation 14(3) which is available only for specific
categories, Regulation 15 can be availed for capital expenditure required
for renovation and modernization of the plant for extension of its useful
life, subject of course to fulfilment of the conditions stipulated therein.
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While the only restriction on the nature of capital expenditure, which may
be permitted to be incurred under Regulation 15, is that it should relate to
renovation and modernization of the plant necessary for extension of its
life, Regulation 14(3) is more specific and spells out the heads under
which alone additional capital expenditure is available to be claimed. As
the special allowance under Regulation 16 is in the alternative to a claim
under Regulation 15, it is possible to contend that Regulation 14(3) is a

special provision, while Regulation 15 and 16 are general.

It is unnecessary for us, however, to delve further into this issue, as
we are satisfied that, even otherwise, additional capital expenditure under
Regulation 14(3) can be claimed as the said Regulation operates in areas
distinct from Regulations 15 and 16; and as long as no claim has been
made under Regulation 15 towards renovation and modernization, and
the same additional capital expenditure is not sought to be incurred both
under Regulation 14(3) and 16(1), (which, if permitted, would result in the
generating station receiving the benefit of tariff for the same expenditure
twice, and thereby unjustly enriching itself), there is no bar for a generating
station to claim additional capital expenditure, under Regulation 14(3),

even during its extended life.

IX. ABSENCE OF PRUDENCE CHECK WHEN SPECIAL ALLOWANCE
UNDER REGULATION 16(1) IS AVAILED:

It is submitted, on behalf of the respondents, that the CERC
discharges a wide range of functions, including determination of Tariff for
generating companies; in carrying out such determination, the CERC is
required to undertake a prudence check for all expenditure claimed by the
generating company; “Prudence Check” is a defined expression under the
2014 Tariff Regulations; expenditure on Capitalization is allowed by the
CERC only after detailed scrutiny while exercising Tariff Prudence Check
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during truing up, while approving Capital Cost, while approving Capital
Expenditure, while allowing Additional Capitalization, and while allowing
Renovation and Modernization Expenditure; however, no prudence
check is carried out by the CERC, in the event the generating company
claims Special Allowance, and the same is granted as per Regulation 16
In toto; therefore, the generating company which has, in its wisdom and
on its own accord, availed of the Special Allowance and thereby avoided
scrutiny of the CERC for Renovation and Modernization activities in the
present case, cannot now be allowed to claim expenses under the head
of Additional Capitalization under Regulation 14 (3).

Regulation 14(3) of the 2014 Regulations stipulates that the
additional capital expenditure, which an existing generating station is
permitted to incur, is subject to prudence check by the CERC. Likewise
under Regulation 15(2), any claim for renovation and modernisation
expenditure is required to be approved by the CERC only after due
consideration of the reasonableness of the cost estimates etc. Even
details of the capital expenditure, incurred from the Special Allowance
under Regulation 16(1), is, in terms of Regulation 16(3), required to be
maintained separately by the generating station, and furnished to the
CERC as and when it is directed to do so. The 2014 Tariff Regulations
are statutory in character, and have the force of law. The CERC is,
therefore, legally obligated to carry out prudence check/verification of
claims for capital expenditure/R&M expenditure/expenditure incurred
from the Special Allowance. Failure, if any, by the CERC to discharge
these statutory obligations, does not mean that a generating station
should be denied its entitlement for additional capitalisation under
Regulation 14(3) of the 2014 Tariff Regulations. Suffice it to direct that the
CERC shall henceforth, regularly, verify whether the capital expenditure
claimed under Regulations 14(3), 15 or 16 have, in fact, been incurred for
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the purposes for which they are permitted under the 2014 Tariff

Regulations.

X. IS SPECIAL ALLOWANCE UNDER REGULATION 16 IN LIEU OF
COMPENSATION ALLOWANCE UNDER REGULATION 17?

It is submitted, on behalf of the Respondents, that, at the fag end of
the Useful Life of the Generating Station, i.e. between 21 — 25 years, the
Compensation Allowance under Regulation 17 is only Rs. 1
lakh/MW/year; however, immediately on completion of useful life, the
Special Allowance under Regulation 16 suddenly balloons straight away
to more than 7.5times i.e. Rs. 7.5 lakh/MW/year for the year 2014-15, and
thereafter escalates @ 6.35% every year during the Tariff Period 2014-15
to 2018-19; this drastic increase itself manifests the intention of the
CERC, while providing for Special Allowance, that all expenses that are
to be incurred by the Thermal Generator, while claiming Special
Allowance, have to be accounted from the Special Allowance itself for the
purpose of determination of Tariff; in addition Regulation 17, which is
applicable up to the Useful Life i.e., 25 years, puts a specific restriction on
Revision of Capital Cost; and this Regulation also does not provide for
any Expense on New Assets, which is not admissible under Regulation
14 beyond 25 years of the life of the Generating Station.

It is contended, on behalf of the appellant, that the word “included”,
used in Regulation 16, essentially means that the Generating Company is
getting Special Allowance to meet the expenditure in lieu of R&M, as well
as minor assets for which compensation allowance was allowed up to the
useful life as per Regulation 17; however, after the useful life, such
expenditures also needs to be met with the special allowance only; these
minor assets are those assets which do not qualify under Regulation 14,
and have no bearing on the continued efficiency of a Thermal Power
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Plant, i.e. they are non-R&M type of expenditure, but at the same time
are necessary for continued operations; and examples for the same are
IT Equipment, stationaries, Township assets, Miscellaneous Bought Out
Assets (i.e. MBOAs such as table, chair, furniture, etc.).

The compensation allowance, under Regulation 17(1), is available
for a thermal generating station to meet the expenses of new assets of a
capital nature which are not available under Regulation 14 of the 2014
Tariff Regulations. Besides, the compensation allowance is available only
after 10 years of the useful life of the generating station, and until it
completes 25 years of its useful life. Unlike Regulation 17, which is
explicity made unavailable in cases where capital expenditure is
admissible under Regulation 14(3), and is also unavailable after 25 years
of the useful life of a generating station, the capital expenditure incurred
on renovation and modernisation under Regulation 15(1) is available to a
generating company only for the purpose of extension of its life beyond
the originally recognised useful life. The capital expenditure under
Regulation 15(1) can only be incurred after 25 years of the useful life of a
generating station, that too only for the purposes of its life extension. The
special allowance under Regulation 16 can be opted by a thermal
generating station instead of availing R&M under Regulation 15(1). It is
clear, therefore, that the Special Allowance under Regulation 16(1) is an
alternative to Regulation 15(1), which means that the Special Allowance
under Regulation 16(1) can only be incurred after a thermal generating
station completes its useful life of 25 years, and during its extended life.

It is true that, by the use of the words “including renovation and
modernisation beyond the useful life of the generating station”, Regulation
16(1) contemplates not just the R&M expenditure but something more
which, as noted hereinabove, is, possibly, also in lieu of Regulation 17,
since compensation, in terms of Regulation 17, is not available after a
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thermal generating station completes its useful life of 25 years. It does
appear that the Special Allowance under Regulation 16(1) is intended to
cover both renovation and modernisation expenditure under Regulation
15(1), and compensation allowance which was hitherto extended under
Regulation 17(1).

Learned Counsel for the Respondents may, therefore, not be
justified in their submission that there has been a tremendous hike in
Regulation 16 as compared to the compensation allowable under
Regulation 17. While both Regulations 16 and 17 are extended on a
normative basis, the Special Allowance under Regulation 16 is, possibly,
meant to cater not just to the erstwhile compensation allowance under
Regulation 17(1), but also to meet the renovation and modernisation

expenditure which is otherwise available under Regulation 15(1).

Xl. UNJUST ENRICHMENT:

It is submitted, on behalf of the Respondents, that the CERC has
all